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Report of Committee on Nominations 


1959-1960 


For election at the Convention of the Association of Interstate 
Commerce Commission Practitioners, to hold office during 1960-1961, 
your Committee nominates the following: 


President 


Starr Thomas (A), General Solicitor, The Atchison, Topeka and 
Santa Fe Railway Company, 80 East Jackson Boulevard, Chicago 4, 
Illinois. 


Secretary 


James K. Knudson (A), 1821 Jefferson Place, N. W., Washington 
6, D. C. 


Treasurer 


Harry R. Brashear (B), Advisor to the Traffic Service, Aerospace 
Industries Association of America, Inc., 610 Shoreham Building, 
Washington 5, D. C. 


Vice Presidents 


Disirict No. 1—Maine, New Hampshire, Vermont, Massachusetts and 
Rhode Island. 


Lawrence Petersen (B), General Traffic Manager, Eastern Gas & Fuel 
Associates, 250 Stuart Street, Boston, Mass. 


District No. 3—Pennsylvania (Eastern half), Maryland, Delaware and 
District of Columbia. 


David G. Macdonald (A), Macleay, Lynch & Macdonald, 1625 K Street, 
N. W., Washington 6, D. C. 


District No. 5—Virginia, North Carolina and South Carolina. 


E. B. Ussery (A), Security Federal Building, Columbia 1, South 
Carolina. 


District No. 7—Kentucky, Tennessee and Mississippi. 


R. Wray Henriott (A), General Attorney, Louisville and Nashville 
Railroad Company, Louisville, Kentucky. 


District No. 8—Michigan, Indiana and Illinois. 


Harold E. Spencer (A), Belnap, Spencer, Hardy and Freeman, One 
North LaSalle Street, Chicago 2, Illinois. (Mr. Spencer is nomi- 
nated to fill the unexpired term of Mr. Starr Thomas, who is nomi- 
nated as President of the Association). 
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District No. 9—Wisconsin, Minnesota, North Dakota and South Dakota. 


Edmund A. Nightingale (B), School of Business Administration, 
University of Minnesota, Minneapolis 14, Minnesota. 


District No. 11—Arkansas, Oklahoma and Louisiana. 


Bruce W. Russell (B), Traffic Manager, Service Pipe Line Company, 
P. O. Box 1979, Tulsa. 2, Oklahoma. 


District No. 13—Wyoming, Colorado and New Mezico. 


Fred H. Booth (B), General Freight Agent, The Denver and Rio Grande 
Western Railroad Company, Denver 1, Colorado. 


District No. 15—Washington and Oregon. 


H. O. Berger (B), Traffic Consultant, 4727 49th Street, N. E., Seattle, 
Washington. 


Respectfully submitted, 


GERALD T. BoyLE 
GrorcEe H. Hart 
NEAL J. HOLLAND 
Epwarp W. JARVIS 
James C. McGoHAN 
L. A. Opom 

Bruce W. RUSSELL 
PauL STEPNER 


Eupon Martin, Chairman 
February 18, 1960 























Tentative Program—3lst Annual Meeting 


Association of Interstate Commerce Commission 
Practitioners 


In Cooperation with North Texas Chapter 
The Baker Hotel, Dallas, Texas 
May 12-13, 1960 


May 11th 
2:30 P. M.—Meeting of Executive Committee—Tally-Ho Room 


7:00 P.M.—Dinner Meeting—Officers of Association and Chairmen of 
Regional Chapters—Forsyth Room 


May 12th 
8:30 A. M.—Registration—Mezzanine 
9:30 A. M.—FIRST BUSINESS SESSION—BALLROOM 
Presiding: Sam H. Flint, President, General Traffic Manager, The 
Quaker Oats Company, Chicago, Illinois 
Welcome: Honorable Price Daniel, Governor, State of Texas 


Introduction of Speaker by: John F. Brown, Texas-Louisiana 
Freight Bureau, Dallas, Texas 


Resumé of Past Year’s Activities by: Sam H. Flint, President 


Report of Nominations Committee by: Eldon Martin, Chairman, Vice 
President and General Counsel, Chicago, Burlington & Quincy 
Railroad, Chicago, Illinois 


Announcements by: Carl B. Callaway, Chairman, Arrangements Com- 
mittee, Callaway, Reed, Kidwell & Brooks, Dallas, Texas 


Panel Discussion: “‘Behind The Iron Curtain’”’ 


Group Leader: David G. Macdonald, Macleay, Lynch and Macdonald, 
Washington, D. C. 


‘‘How a Formal Case is Handled After the Briefs are Filed’’— 


Honorable Rupert L. Murphy, Commissioner, Interstate Com- 
merce Commission 


‘How the Commission Uses Cost Evidence’’—Honorable Howard 
G. Freas, Commissioner, Interstate Commerce Commission 


‘*Procedure of the Board of Suspension’’—Edward H. Cox, Di- 
rector, Bureau of Traffic, Interstate Commerce Commission 


Question Period 
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12:00 NOON—INTERMISSION—LOUNGE 
12:30 P. M—GROUP LUNCHEON—BALLROOM 


Presiding: Carl B. Callaway, Callaway, Reed, Kidwell & Brooks, Dallas, 
Texas 


Speaker: Honorable Meade F. Griffin, Justice, Supreme Court of Texas, 
Austin, Texas 


“Responsibility of Administrative Agencies for Judicial 
Form and Judicial Substance” 


* 
2:30 P. M.—SECOND BUSINESS SESSION—BALLROOM 


Panel Discussion: ‘*The Practitioners’ Obligations”’ 


Group Leader: Starr Thomas, General Solicitor, The Atchison, Topeka 
and Santa Fe Railway Company, Chicago, Illinois 


‘“‘The Responsibility of Practitioners For Proper Relations With 
Examiners and Staff Members’’—Howard Hosmer, Hearing 
Examiner, Interstate Commerce Commission, Washington, 
D. C., and Reuben G. Crimm, Attorney, Atlanta, Georgia 


‘‘Are Practitioners Responsible For Avoidable Delays in Commis- 
sion Proceedings ?’’—Affirmative: Honorable John H. Winchell, 
Chairman, Interstate Commerce Commission. Negative: Erle 
J. Zoll, Jr., Assistant General Solicitor, Illinois Central Rail- 
road, Chicago, Illinois 


Question Period 
* 


6:15 P. M.—DINNER - DANCE - RODEO, STEPHEN F. AUSTIN 
GUEST RANCH 


* 
May 13th 


8:00 to 9:30—Aunt Jemima Pancake Breakfast 
9:00 A. M.—Registration—Mezzanine 


9:30 A. M.—THIRD BUSINESS SESSION—BALLROOM 


Speaker: Honorable James K. Knudson, Eisen and Knudson, Wash- 
ington, D. C. 


“Looking Forward to Transportation’s Next Decade—A Challenge to Regulation” 
* 
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Panel Discussion: “Legal Problems in Containerization and Transportation Co- 
ordination” 


Group Leader: Robert W. Ginnane, General Counsel, Interstate Com- 
merce Commission, Washington, D. C. 


Part I—‘“Larger Shipments” 
Participants : 


Motor—To be announced 
Water—Warren Price, Jr., Attorney, Washington, D. C. 


Rail—Wayne M. Hoffman, New York Central System, New 
York City 


Shipper—John R. Staley, Vice President, The Quaker Oats Com- 
pany, Chicago, Illinois 


Question Period 
. 
12:00 NOON—INTERMISSION—LOUNGE 
12:30 P. M.—GROUP LUNCHEON—BALLROOM 


Presiding: Sam H. Flint, President, General Traffic Manager, The 
Quaker Oats Company, Chicago, Illinois 


Speaker: Honorable Everett Hutchinson, Commissioner, Interstate Com- 
merce Commission, Washington, D. C. 


“Regulation—Stimulus or Stumbling Block?” 
* 
2:30 P. M.—FOURTH BUSINESS SESSION—BALLROOM 


Panel Discussion: “Legal Problems in Containerization and Transportation Co- 
ordination” 


Part 1i—‘‘Smaller Shipments” 
Participants: 


Express—William B. Johnson, President, Railway Express Agency, 
New York City 


Freight Forwarder—James L. Givan, Attorney, Washington, D. C. 


Shipper—John R. Staley, Vice President, The Quaker Oats Com- 
pany, Chicago, Illinois 


Question Period 
Presiding: Sam H. Flint, President 
Election of Officers 


New Business 
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LADIES’ ENTERTAINMENT 


Thursday, May 12, 1960—There will be a luncheon and style show with 
afternoon for shopping 


Friday, May 13, 1960—A sightseeing tour has been planned—luncheon 
at a country club 


The ladies will be guests of the North Texas Chapter. 


COMMITTEE ON ARRANGEMENTS 


Carl B. Callaway, Chairman 
John F. Brown, Co-Vice Chairman 
Francis H. Lynch, Jr., Co-Vice Chairman 





R. J. Andress 

Jolin H. Benckenstein 
Ed. P. Byars 

Harry J. Carroll 
Lee R. Cowles 
Harry G. Crafts 

R. Granville Curry 
Preston W. Davis 
Lester J. Dorr 
Charles D. Duffy, Jr. 
William E. Gentry 
W. L. Grubbs 


Edward F. Hamm, Jr. 


Paul N. Haskell 
George W. Holmes 
Paul H. Johansen 

Y. E. Juge 

Edward A. Kaier 
Walter G. Koplin 
Frank A. Leffingwell 
Gordon C. Locke 
Wm. T. MeArthur 


Thomas H. Maguire 
Eldon Martin 
Charles D. Mathews 
Herman Matthei 
W. M. Miller 

Paul L. Mills 

Giles Morrow 
Edwin A. Olson 
Carl L. Phinney 
James F.. Pinkney 
C. H. Pistor 
Roland Rice 

Phillip Robinson 
Reagan Sayers 
John W. Scott 
Lowe P. Siddons 
Elden A. Tharp 
Kenneth P. Tubbs 
John R. Turney 
Rudolph C. Waehner 
Raymond H. Warns 








Practitioners and Examiners 


(An Editorial) 


Just as legislative history may be of great significance in inter- 
preting a statute, so often is the manner in which news is created just 
as significant as the news itself. 


Last month there appeared in various news media a report that the 
Commission had issued a memorandum admonishing its Examiners to 
refrain from conduct which might be considered improper or unethical. 
The bare story, as it appeared in the Washington newspapers, seemed 
to suggest a spanking had been administered to the entire Examining 
Staff. Although the memorandum described in meticulous detail a 
single incident of improper conduct, the news stories generalized this 
into a pattern of Examiner and Practitioner behavior. 


Knowing as we do that the vast majority of Interstate Commerce 
Commission Examiners and the vast majority of Practitioners before 
the Commission are honorable people who conduct themselves in an 
entirely proper manner, it is little wonder that many members of this 
Association were incensed by what they felt to be an unfair condemna- 
tion of the Examiners, and, by implication, an unfair condemnation of 
Practitioners in general. 


It is at this point we should examine the manner in which the news 
was made. 


The Commission found itself confronted with an incident which it 
could not ignore. Assuming the Commission’s memorandum accurately 
details the instance of improper conduct, the obvious remedy would be 
to discharge the offending Examiner. But that is no simple matter. 
Under the Administrative Procedure Act the Examiner is entitled to 
an opportunity for hearing before the Civil Service Commission. 


It had been suggested that the attitude of others on the staff was 
similar. In the light of this, perhaps it is understandable that the 
Commission decided to go the extra mile and, in lieu of dismissal, issued 
a general warning to its Examiners and attorney advisors. 


That the Commission did not believe that this was the general 
attitude, as the newspapers would lead one to conclude, is clearly indi- 
cated by this excerpt from its memorandum : 


—587— 








588 I. C. C. PRACTITIONERS’ JOURNAL 





It has even been urged that this is an attitude which prevails 
throughout our examiner staff. We do not believe that this latter 
charge is valid; .. . 


Unfortunately most of the news stories omitted this significant 
statement. 


That the Commission intended no public condemnation of its 
Examiners is indicated by the confidential handling it accorded the 
memorandum. It was delivered to each Examiner by hand in a sealed 
envelope under a registry procedure and the disclosure to the press was 
totally unauthorized. 


Thus, what may on the surface have appeared to be an unjustified 
public, blanket criticism of the Commission’s Examiners was not that 
at all, and certainly was never intended to be that. 


The Commission must know, as we Practitioners know, that as a 
group there are probably no more loyal, conscientious, dependable em- 
ployees in all the Federal government than the Commission’s Staff of 
Examiners. 


We are confident, too, that the Commission shares our faith in the 
integrity and decorum of its Practitioners as a group. 


While generalization is unfair, we Practitioners must nevertheless 
share the blame which attaches to particular incidents. As officers of 
the Commission’s bar we must constantly search our consciences and 
consult our ethical code of practice to govern personal relations with 
officials who determine our clients’ cases and causes. 











The Commission’s Power of Suspension 
and Judicial Review Thereof 


By Rosert D. Brooxs * anp Joun A. Daty ¢ 


‘‘The History and Scope of Federal Power to Delay Changes In 
Transportation Rates’’! appearing in the December issue of the I. C. C. 
Practitioners’ Journal presents the view that the Commission’s powers 
of suspension under Section 15(7) of the Interstate Commerce Act are 
not wholly within its unlimited discretion, and that in the exercise of 
such power, ‘‘an increasing number of lower federal courts appears to 
be developing the doctrine that suspension orders . . . must include more 
findings than they have historically included.’’ This broad thesis 
rests primarily upon a review of the legislative history of the Mann- 
Elkins Act of 1910? and the decision of a three-judge statutory court 
in Amarillo-Borger Express v. United States, et al., 188 F. Supp. 411.8 

A review of the same legislative history, however, may just as 
readily lead one to the firm conclusion that Congress clearly intended 
the power of suspension under Section 15(7) of the Act * to be a matter 
wholly within the Commission’s discretion. A close analysis of the 
Amarillo decision, moreover, leaves grave doubts as to its validity or 
value as a precedent. 


Legislative History 


The Commission’s power to investigate and suspend under Section 
15(7) of the Act was created by the Mann-Elkins Act of June 18, 1910. 
Prior to that time, rates could be attacked only after they had become 
effective, and then only upon formal complaint and due hearing. The 
legislation in question was passed during a period of rising railroad 
rates and its unquestioned purpose was to examine and review new 
proposals prior to their becoming effective.® 

Mr. Goodman’s article passes lightly over the use of the term 
‘‘discretionary’’ in the Congressional sessions, yet the continued refer- 
ence to that expression as well as similar terminology utilized by mem- 
bers of Congress at every turn throughout the debates seems most sig- 
nificant. 

Hereinafter set forth are pertinent excerpts from the preliminary 
hearings and the Congressional Record. The first is drawn from the 
President’s original message on the subject to the Senate and the House: 





* Mr. Brooks, a graduate of Harvard Law School, is General Solicitor for the 

New York Central System. He is a member of the New York Bar. 
Mr. Daily, a graduate of DePaul Law School, is Assistant General Solicitor for 
a New York Central System. He is a member of the bars of New York and 
inois. 

1 Leonard S. Goodman. 

2 36 Stat. 552. : 

8 Probable jurisdiction noted (352 U. S 817) but judgment vacated and cause 
remanded for dismissal as moot (ibid., at 1028). 

4“Act” refers to Interstate Commerce Act, unless otherwise indicated. 

‘Gn Vanderblue and Burgess, Railroads, Rates—Service—Management, 1930, 
pps. 
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I therefore recommend that the Interstate Commerce Commis- 
sion be empowered whenever any proposed increase in rates is filed, 
at once, either upon complaint or of its own motion, to enter upon 
an investigation into the reasonableness of such change, and that 
it be further empowered, in its discretion, to postpone the effective 
date of such proposed increase for a period not exceeding sixty 
days beyond the date when such rate would take effect. (Italics 
added.) (61st Congress, 2nd Session, Volume 45, Part 1, p. 462, 
January 10, 1910.) 


The following is taken from the testimony of Mr. James C. Lincoln, 
testifying on behalf of the National Industrial Traffic League in hear- 
ings on H. R. 17536 before the House Committee on February 1, 1910: 


Mr. Lincoln: The next matter upon which we wish to appear 
is that of, as I call it, giving to the Interstate Commerce Commission 
the power of injunction or suspending proposed changes in rates 

. . under existing law rates can only be attacked after they have 
become effective and then only upon formal complaint and after 
a due hearing. Shippers have felt at various times that purposed 
advances in rates resulted in the establishment of exactments which 
would be found contrary to law and have undertaken in one form 
or another to set these purposed advances aside by injunctive 
measures. It is in view of the complications growing out of these 
orders issued by federal courts and the impracticability of a great 
number of small shippers securing protection that recourse is had 
to the amending of the interstate commerce act so that power will 
be vested in the Interstate Commerce Commission, a body by 
practical experience well informed upon rate matters and com- 
mercial conditions, . . . to suspend, in its discretion, upon a prima 
facie showing, the purposed advance, that chaos and harassing 
litigation may be avoided. (Italics added.) (Part VII, p. 437). 


The following appears in Senate Report No. 355 to accompany 
S. 6737, similar to H. R. 17536: 


A majority of the committee is of the opinion that the Inter- 
state Commerce Commission . . . should, in its discretion, be em- 
powered .. . to postpone the effective date of such increase .. . 
(Italics added.) (Cong. Rec. Vol. 45, Part 3, p. 2818, March 7, 
1910.) 


Speaking on the Senate floor in behalf of the Majority Report on 
S. 6737, Senator Elkins stated as follows: 


Such a schedule, under the terms of this bill . . . gives to the 
Commission the discretionary power to suspend and render the 
same inoperative. (Italics added.) (Cong. Rec. Vol. 45, Part IV, 
p. 3473, March 21, 1910.) 


The extent of the power to be conferred is nowhere more clearly 
demonstrated than by the following expression of Senator Elkins in 
response to a question. Thus: 
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Mr. Elkins: Wait a minute—or if the Commission does not like 
any particular rate or all of the rates, it can suspend the rates 
immediately. (Cong. Rec. Vol. 45, Part V, p. 5196, April 22, 1910.) 


Additional statements on debate clearly show the Congressional 
intent : 


Mr. Needham: Mr. Chairman . . . There has been a general de- 
mand that the Interstate Commerce Commission should be clothed 
with power to suspend the operation of a rate . . . until the reason- 
ableness or justness of such new rate . . . can be determined ... 

The remedy which the shipper now has is both to go into court 
and enjoin such contemplated action by the railroad company, and 
thereafter bring his action before the Interstate Commerce Com- 
mission. 

* * * Tt seems a useless and unnecessary expense to compel a 
shipper to go into court and enjoin the railroad company whenever 
he desires to prevent the inauguration of a new rate ... and it 
seems but reasonable to clothe the Interstate Commerce Commission 
with the power in the first instance to suspend such action on the 


part of the carrier .. . (Cong. Rec. Vol. 45, Part 6, p. 5847, May 5, 
1910.) 


This expression follows a reading of the suspension amendment in 
substantially the same form as the present Section 15: 


Mr. Cummins: . . . It will thus be observed that the change 
sought to be brought about in the existing law is that the com- 
mission upon complaint or upon its own initiative—and I assume 
upon some showing, although the law is silent with regard to that— 
may issue what lawyers will understand to be an order in the nature 
of a preliminary injunction suspending or preventing those rates; 
that is, such rates as it cares to suspend or desires to suspend from 
going into effect . . . (Italics added.) (Cong. Rec. Vol. 45, Part 6, 
pp. 6499-6500, May 19, 1910.) 


The Mann-Elkins Act of 1910 also created the Commerce Courts, 
and at one point during the debates, Senator LaFollette proposed to 
widen the jurisdiction of those courts by the following amendment to 
S. 6737: 


Fifth. All suits brought by any shipper or other interested 
person to suspend or enjoin any rate or rates or advances in rates 
filed by any common carrier with the Interstate Commerce Com- 
mission, pending a final determination by said commission as to the 
reasonableness of such rate or rates . . . where it shall be made to 
appear ... that the said Interstate Commerce Commission has not 
suspended, or has not the power to suspend, the enforcement of 
such rate or rates before the final determination as to the reason- 
ableness of such rates in such pending proceeding before said 
Commission. (Cong. Rec. Vol. 45, Part 7, pp. 7263-64, June 2, 
1910.) 
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At page 7264, however, the Senate recorded its rejection of the 
amendment. H. R. 17536 was approved by both the Senate and the 
House and carried into law. 

This background is essential to a proper understanding of the 
power intended to be conferred. Manifestly, the continued use of the 
terms ‘‘discretion’’, ‘‘cares’’, or ‘‘desires’’ to suspend lends substantial 
support to the proposition that Congress fully intended to place the 
exercise of those powers wholly and solely within the discretion of the 
Commission. The express grant of legislative authority : 


. either upon complaint or on its own initiative without com- 
plaint, at once, and if it so orders without answer or other formal 
pleading by the interested carrier ... to enter upon a hearing... 
and... may from time to time suspend .. .® 


seems fully in keeping with this intent. It is readily apparent that the 
powers are summary in that such action may be taken on the Commis- 
sion’s own initiative without complaint or, in case of complaint, without 
giving the proponent carrier an opportunity to be heard by reply. The 
very language used, moreover, i.e., ‘‘may suspend’’, is clearly discretion- 
ary. The Commission need only provide ‘‘a statement in writing of its 
reasons.”’ 

Assuming, arguendo, that this sole requirement is mandatory rather 
than directory, (See Ferguson-Steere Motor Co. v. United States, 126 
F. Supp. 588 at p. 591), it does not limit the Commission’s authority, 
since the reasons, in the absence of specific statutory restrictions, are 
solely those of the Commission. ‘‘Reasons’’, moreover, as Mr. Goodman 
notes,’ refer to matters of law, policy, and discretion rather than to 
facts. It could hardly be otherwise in view of the procedure followed. 
Rule 1.200(a)® provides that proceedings before the Board shall be in- 
formal. Neither the protests nor the replies thereto are ordinarily 
verified. There is no opportunity for cross-examination or objection to 
any of the material submitted. Thus, no final ‘‘record’’ under oath is 
ereated upon which the Commission or its subsidiary board could 
possibly make definite findings of fact. The regulatory agency can only 
utilize its expertise in forming an opinion or belief that the proposal 
may or may not result in a violation of the applicable statute. 


Judicial Review 


The great weight of authority has long regarded the Commission’s 
action in suspending or declining to suspend as discretionary and not 
subject to judicial review.® 


® Section 15(7) of the Act, (49 U. S. C. A. 15(7)). 

TI. C. C. Practitioners’ Journal, December, 1959, p. 256. 

849 C. F. R. 1.200(a). 

9 Board v. Great Northern Railway, 281 U. S. 412; Algoma Coal and Coke 
Company v. United States, 11 F Supp. ; Bowen Transports, Inc. v. United States, 
et al., 116 F. Supp. 115; Carlsen v. United States, 107 F. Supp. 398; Coastwise Line v. 
United States, 157 F. Supp. 30 305; Ferguson-Steere Motor Company v. United States, 
126 F. Supp. 588; M. P ; Express, Inc. v. United States, 165 F. Supp. 677; 
National Water Carriers y He v. United States, 126 F. Supp. 87; Umited Gas 
Pipe Line Co. v. Federal Power Commission, 206 F. 2d. 842. 
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The proposition is clearly stated in Board v. Great Northern Ry., 
281 U. S. 412, at page 429: 


* * * Congress, in 1910, authorized the Interstate Commerce Com- 
mission, on the filing of rates by interstate carriers with the Com- 
mission, to suspend the operation of the rates for a stated period, 
and this provision has been continued in later legislation. Inter- 
state Commerce Act, Sec. 15(7); 36 Stat. 552; 41 Stat. 486, 487. 
This power of suspension was entrusted to the Commission only. 


In Carlsen v. United States, 107 F. Supp. 398, a three-judge court 
dismissed an action brought to compel the Commission to suspend the 
schedule pending hearing and decision. At page 399, the following 
appears: 


The power of suspension of new rates. . . is vested exclusively 
in the Commission and the Court is without power to review the 
exercise of its administrative discretion. 


In Coastwise Line v. United States, 157 F. Supp. 305, the court 
flatly states at page 306: 


It is clear that the Interstate Commerce Act does not provide 
for judicial review of Commission action in declining to suspend the 
operation of new rate tariffs under Section 15(7) of the Act... 
(Citing Great Northern Ry. and others.) 


Concededly, most of the cited cases deal with situations where the 
Commission simply declined to suspend; however, the same result ob- 
tained in Ferguson-Steere Motor Company v. U. 8., 126 F. Supp. 588, 
where the plaintiff requested a three-judge court to set aside an order 
suspending its rates, an appeal to Division 2 having been denied. The 
Board’s order stated in pertinent part, ‘‘that said schedules make cer- 
tain reductions in rates and charges . . . and that the rights and inter- 
ests of the public would be injuriously affected thereby.’’ This was 
held to be sufficient and within the discretion of the Commission. 

Several more recent decisions have followed the same line of 
thought. In an opinion and order issued December 14, 1959 in Civil 
Action No. 2144 in the United States District Court for the District of 
Delaware, Luckenbach Steamship Company, Inc. v. U. S., a three-judge 
court dismissed an action seeking to enjoin the action of the Interstate 
Commerce Commission denying plaintiff’s petition for suspension of 
certain railroad rates. The court, after reviewing Section 15(7) of the 
Interstate Commerce Act and Section 10 of the Administrative Pro- 
cedure Act, stated (page 9) :1° 


Thus, although Sub-section (e) provides that the reviewing court 
shall set aside agency action found to be ‘‘arbitrary [or] caprici- 
ous,’’ it may not set aside arbitrary or capricious action so far as 
agency action is by law committed to agency discretion. So far as 


10 Mimeographed opinion. 
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and 


and 


the action is by law committed to agency discretion it is not re- 
viewable—even for arbitrariness or abuse of discretion. 


at pages 11-12: 


The reviewability of action of the Commission under the amend- 
ment in refusing to suspend rates pending hearing seems to have 
been raised for the first time in M. C. Kiser Co. v. Central of 
Georgia Ry. Co. (236 F. 573, 576, aff. 239 F. 718) There the court 
stated : 


* * * The point here involved is whether this remedy is exclusive or 
not—whether it ousts the United States courts of their general equity juris- 
diction on that particular subject. The court is inclined to think the 
intention of Congress was to make the remedy provided by the amendment 
exclusive. * * * 


Since then, a span of approximately forty-three years, when- 
ever the reviewability of denial of a rate suspension by the Com- 
mission has been the issue, the courts have refused review. Not 
always have the reasons for unreviewability been the same, but in 
every case review has been denied. 


at page 13: 


Since the Act contemplates Commission action without a hearing 
the basis for decision, whether written reasons are required or not 
is the expertise of the Commission in the field of transportation. 
The Act clearly contemplates no hearing by the Commission before 
decision and requires no reason be given if it denies suspension. 
Review in this posture would, in effect, supersede agency function. 
The court is constrained, therefore, to hold that the denial of a 
suspension of a rate by the Commission is by law committed to 
agency discretion and therefore not reviewable. 


In A. L. Mechling Barge Lines, Inc. v. U. 8., Civil Action No. 57-C- 


1450, District Court of the United States for the Northern District of 
Illinois, Eastern Division,“ the plaintiff sought to enjoin an order of 


the 
the 
cert 


Commission granting temporary Fourth-Section relief,!* as well as 
Commission’s discretionary action in concluding not to suspend 
ain rail rates. On November 29, 1958, the three-judge court, without 


opinion, entered an order stating in pertinent part: 


And the court having duly considered the motions filed by the 
United States of America and the Interstate Commerce Commission, 
defendants, . . . to dismiss the complaint . . . for lack of jurisdiction 
of the subject matter... 

IT IS ORDERED that the said motions be, and the same are 
hereby, granted and the said temporary restraining order is vacated 
and set aside, and, said complaint, as amended, is dismissed for want 
of jurisdiction, at plaintiffs’ costs. 


11 Not reported. 


12 Under 49 U. S. C. A. 4(1). 
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Mr. Goodman’s proposition that the general I. & 8S. order is cur- 
rently being successfully attacked is premised on the decisions rendered 
in Seatrain Lines, Inc. v. I. C. C., 168 F. Supp. 819, and Amarillo-Borger 
Express v. United States, supra. 

It is unnecessary to dwell upon the merits of the Seatrain decision, 
since that court dealt only with the Commission’s power under Section 
4(1) of the Act and did not undertake to review the Commission’s juris- 
diction over initial changes in carrier pricing under Section 15(7). 

The order assailed and reversed by a three-judge court in Amarillo 
was not an original order of suspension, but rather an order entered 
upon reconsideration by Division 2 acting as an appellate division which 
vacated a previous order of suspension.'* The Division’s initial order 
suspending the rates stated (138 F. Supp. at p. 414): 


And it further appearing, That upon consideration of the said 
schedules and protests thereto there is reason to believe that they 
would, if permitted to become effective, result in rates and charges 
. which would be unjust and unreasonable in violation of the 
Interstate Commerce Act and constitute unfair and destructive com- 
petitive practices in contravention of the National Transportation 
Policy; and good cause appearing therefor: (Italics added). 


Upon reconsideration, the Division vacated its prior order insofar 
as suspension was concerned, stating (138 F. Supp. at p. 415) : 


It further appearing, That consideration has been given to 
petitions . . . requesting vacation of the order of suspension, and to 
replies thereto, and good cause appearing therefor: 


At various points throughout its decision, the Amarillo court is 
obviously impressed with the alleged detriment to the motor carrier 
plaintiffs in ‘‘economie consequences,’’ a consideration which clearly 
invades the primary jurisdiction of the Commission and which has noth- 
ing to do with the sufficiency or insufficiency of the order or the validity 
of the Commission’s action. Concededly, the consequences of vacating 
a suspension on appeal would be the same as though the Board or 
Division had initially declined to suspend. Nevertheless, the Amarillo 
court specifically distinguishes the basis of its action there from a case 
where the Commission initially declines to suspend. (Footnote 10, 
p. 416). 

A basic error of the Amarillo court appears at page 416, where the 
opinion refers to the original suspension as having been based: 

‘«... on a finding of dominant significance.”’ 


In the next breath, it refers to the express wording of the order 
that there was 


“é 


. reason to believe .. .’’ 


18Similar circumstances obtained in Long Island Railroad Co. v. U. S., 140 
F. Supp. 823 and Dixie Carriers v. U. S., 143 F. Supp. 844, judgment vacated and 
case remanded to be dismissed as moot at 355 U. S. 179. See also Atlantic Coast 
Line v. U. S., 173 F. Supp. 871. 
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that violations would result. The latter expression is thereafter de- 
scribed as ‘‘virile language’’ (p. 416), ‘‘a deliberate, responsible, articu- 
late finding . . . decisive and significant in nature, made in scrupulous 
regard for statutory mandate’’ (p. 417). 

The error is obvious. The initial suspension order entered by Divi- 
sion 2 does not contain any ‘‘finding’’ in the statutory sense, nor is it 
required by Section 15(7) to contain a ‘‘finding.’’ Section 15(7) only 
requires a ‘‘statement of reasons’’ for suspension. The Division, in 
suspending, gave as a reason its belief or opinion that violations would 
result. The court, without more, considers this clearly adequate. But, 
when the same subject matter arises on reconsideration, the court, rely- 
ing on cited decisions and the Administrative Procedure Act, proceeds 
to attach additional requirements to the Commission’s exercise of its 
power. The requirements, however, are those which obtain in judicial 
review of Commission decisions which have been entered in proceedings 
requiring hearing and findings under the Administrative Procedure Act. 
Thus, every case cited in support of the court’s position on page 417, 
beginning with State of Florida v. U. 8., 282 U. 8. 194, and including 
Camtlay & Tanzola, Inc. v. U. S., 115 F. Supp. 72, and Pacific Inland 
Tarif Bureau v. U. 8., 129 F. Supp. 472, concerns judicial review of a 
Commission decision rendered after a full hearing. 

It should be noted that the Amarillo court does not at any point 
therein find that a hearing is required on reconsideration, nor is there 
any reference to the express provisions of Sections 17(6) and 17(7) of 
the Interstate Commerce Act.’ 

Section 17(6) expressly provides that: 


After a decision, order, or requirement shall have been made 
by the Commission, a division, an individual Commissioner, or a 
board ... any party ... may... make application for rehearing, 
reargument, or reconsideration of the same . . . If the decision, order, 
or requirement was made by a division, an individual Commissioner, 
or a board, such application shall be considered and acted upon by 
the Commission or referred to an appropriate appellate division for 
consideration and action. 


Section 17(7) provides in pertinent part: 


If after . . . reconsideration of a decision . . . of a division, 
an individual Commissioner, or board it shall appear that the origi- 
nal decision, order, or requirement is in any respect unjust or un- 
warranted, the Commission or appellate division may reverse, change 
or modify the same accordingly. 


These sections are significant in that they not only specifically pro- 
vide for reconsideration, but they do not place any additional require- 
ments on the Commission in so acting. It necessarily follows that the 
only restrictions, as to hearings, findings of fact, etc., are those which 
applied to the exercise of the power in the first place, and, in the case 


1449 U. S.C. A. 17(6), 17(7). 
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of investigation and suspension under Section 15(7), the only require- 
ments are notice of the hearing and a statement of ‘‘reasons’’ for the 
suspension. 

The jurisdiction and powers of an appellate division acting pur- 
suant to a petition for reconsideration were upheld by a three-judge 
court proceeding under parallel circumstances. In Bowen Transports, 
Inc. v. United States, et al., 116 F. Supp. 115, a single commissioner 
granted temporary authority to the plaintiff motor carrier to operate 
between two new points under Section 210a(a) of the Transportation 
Act.45 Upon petition for reconsideration and revocation of the tem- 
porary authority as provided by Section 17(6) of the Act, Division 5 
acting as an appellate division reversed the original order issued by the 
single commissioner. The court stated at page 119 that: 


* * * This reversal by Division 5 was authorized by Section 17(7), 
49 USCA. Division 5 in fact functioned de novo with original 
jurisdiction in the reconsideration upon the record. . . . When the 
petition for reconsideration was filed by Warsaw, the reviewing 
body, Division 5 in this case, could reconsider the record with origi- 
nal jurisdiction, not being bound by the order of the single com- 
missioner. 

A careful examination of Section 17(6) and especially Section 
17(7) serves to emphasize that the reconsideration by Division 5 
was an original determination on the record with authority to 
reverse the order of the single Commissioner. Section 17(7) ex- 
pressly states that if after reconsideration of an order of an indi- 
vidual commissioner it shall appear that the original order is in 
any respect unjust or unwarranted, the Commission or appellate 
division may reverse the same. ‘‘To reconsider’’ is defined in 
Webster’s New International Dictionary, 1924 edition, as ‘‘to con- 
sider again; to consider with a view to changing,’’ 


and at page 120: 


Section 210a(a) expressly places the granting of temporary 
authority in the discretion of the Commission. The discretion exer- 
cised by the Commission in reversing the prior order of the single 
Commissioner was analogous to the discretion exercised by a court 
of chancery in denying an application for a preliminary injunction 
on affidavit. 


Having laid a foundation of cases which are wholly inapplicable to 
the subject matter, and having overlooked the statutory provisions for 
reconsideration, the Amarillo court next finds comfort in Section 8(b) 
of the Administrative Procedure Act,!* ‘‘which requires a statement of 
findings and conclusions’’ (p. 417). 

Section 8 of the Administrative Procedure Act, however, is expressly 
limited by its own terms to: 


"1849 U.S.C. A. 310a(a). 
165 U. S.C. A. 1007(b). 
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. eases in which a hearing is required to be conducted in con- 
formity with Section 7... 


Section 7, in turn, relates to: 


... hearings which Section 4 or 5 requires to be conducted pursuant 
to this section .. . 


Since there is no requirement for hearing in initial suspension 
matters or upon reconsideration thereof, Section 8(b) is clearly inap- 
plicable. This construction was upheld by the Supreme Court in 
American Trucking Assn. v. U. 8., 344 U. S. 298. The following appears 
at pages 319-320: 


* * * For § 7 of the Administrative Procedure Act is limited by 
its own terms to ‘‘hearings which section 4 or 5 requires to be con- 
ducted pursuant to this section.’’ Turning to these sections, it is 
found that they invoke § 7 only when specified by statute: ‘‘ Where 
rules are required by statute to be made on the record after oppor- 
tunity for an agency hearing, the requirements of sections 7 and 8 
shall apply in place of the provisions of this subsection.’’ In short, 
§ 7 applies only when hearings were required by the statute under 
which they were conducted to be made on the record and with oppor- 
tunity for oral hearing. As we have pointed out, the rule-making 
authority in the instant case stems from § 204(a)(6) of the Motor 
Carrier Act; nothing there requires record or hearing, in direct 
contrast with the ratemaking procedure provisions of §§ 216(e) and 
218(b). Hence, whatever our view of the substantiality of the 
evidence, we do not think that the rules must fall because the Com- 
mission failed to assume and satisfy a ‘‘burden of proof,’’ 


and the Supreme Court went on to say at 344 U. S. 320: 


Similar reasoning supports our conclusion that § 8(b) .. . 
which requires that decisions shall ‘‘include a statement of (1) 
findings and conclusions,’’ invoked by appellants in No. 26, is like- 
wise inapplicable. For it, in turn, is limited to a ‘‘hearing... 
required to be conducted in conformity with Section 7.’’ 


Having elevated a ‘‘belief’’ or ‘‘opinion’’ to the status of a ‘‘de- 
liberate, responsible, articulate finding,’’ and having strengthened its 
determination to dispose of the matter on the merits with inapplicable 
citations plus a reference to Section 8(b) of the Administrative Pro- 
cedure Act which is expressly limited to proceedings in which a hearing 
is required by statute, the Amarillo court approaches the next hurdle, 
to wit, the statutory language set forth in Section 10 of the Administra-. 
tive Procedure Act :1* 


Except so far as (1) statutes preclude judicial review or (2) 
agency action is by law committed to agency discretion: 


175 U.S. C. 1009. 
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(a) Any person suffering legal wrong because of any agency 
action or adversely affected or aggrieved by such action within the 


meaning of any relevant statute, shall be entitled to judicial review 
thereof. 


The Amarillo court then recognizes, 138 F. Supp. at page 418, that 
the Supreme Court and other lower courts have expressly held that the 
power of suspension was entrusted to the Commission only. Instead of 
surmounting the hurdle, however, the Amarillo court circles it via an 
unsupported reference to ‘‘the letter and the spirit’’ of the Administra- 
tive Procedure Act (p. 419). It is the court’s view that Section 10 was 
not intended to ‘‘remove from its (APA) protection substantially every 
administrative agency to whom was entrusted judgment and discretion 
in its administrative decision.’’ This seems to be a fair statement, but 
it is a classic non sequitur insofar as it is used to avoid the specific ex- 
ceptions expressly limiting the application of the provisions of Sub- 
section (a), et seg., of Section 10. 

The net result is that without applicable statutory support, in 
derogation of legislative history and pertinent Supreme Court opinions 
on the subject, and without reference to the Commission’s statutory 
powers of reconsideration under Sections 17(6) and 17(7) of the Inter- 
state Commerce Act, the Amarillo court has achieved jurisdiction of the 
subject of suspension. As shown above, the factors upon which the 
Amarillo court reaches this conclusion are tenuous to say the least. 
It has taken the illogical position that a division of the Commission may 
first exercise its plenary power to suspend at its discretion, a power 
which it should be noted here may be exercised without complaint and 
on its own initiative in the ‘‘belief’’ that certain violations of law may 
result, but thereafter its actions inexplicably become subject to the 
provisions for judicial review under the Administrative Procedure Act 
requiring findings of fact, conclusions of law, etc. 

The legislative history of the Commission’s powers of investigation 
and suspension under Section 15(7) clearly demonstrates an intent to 
commit the exercise of these powers wholly to the discretion of the 
agency. There is nothing in the Interstate Commerce Act or the Ad- 
ministrative Procedure Act which lends support to the proposition that 
an administrative agency must be more exacting in the exercise of its 
discretion on reconsideration than it was in initially exercising any of 
its powers. For if the contrary be true, one must conclude that the 
Commission in setting up employee boards, such as the Board of Sus- 
pension, to initially handle such matters, has created a group of Frank- 
enstein monsters which are subject to lesser standards and controls than 
the Commission itself. It seems logical that if a hearing, evidence, find- 
ings of fact, and conclusions of law are required in an agency’s initial 
action, any further action by the agency on that subject must similarly 
be guided. Similarly, where the subject matter is committed to the 
agency’s initial discretion, it remains within that discretion on recon- 
sideration. Bowen Transports, Inc. v. United States, supra. 
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In Dixie Carriers v. United States, 143 F. Supp. 844, the court 
reversed an order of Division 2 vacating an initial order of suspension 
entered by the Board, relying expressly upon Amarillo. It should prob- 
ably be noted in passing that both Amarillo and Dixie Carriers basically 
refer to the expressions of the Supreme Court in Securities and Ex- 
change Commission v. Chenery Corporation, 318 U. 8. 80. That case is 
clearly distinguishable from Amarillo and Dixie Carriers in at least the 
following particulars: 

1. The action of the SEC was there governed by Sections 7 and 11 
of the Public Utilities Holding Act of 1935.1 Under these sections, the 
SEC must permit certain proposals to become effective unless it can 
properly make certain specific findings which are expressly set forth 
in the Act. 

2. The court found that the SEC had utilized other standards 
which were not provided in the Act, had misconstrued the law in 
applying these other standards, and had failed to make any finding that 
the action of certain stockholders was prohibited by the express direc- 
tives of the Congress which the SEC was bound to follow. The facts 
and circumstances and the statute in question in the Chenery case are 
notable only for their dissimilarity with the facts and circumstances 
and the statute under consideration in Amarillo and Dizie Carriers. 

In Long Island Railroad Company v. United States, 140 F. Supp. 
823, Division 2 had vacated prior suspension orders and discontinued an 
investigation. Again relying on Amarillo, the court reversed the order 
of Division 2 and remanded the proceeding to the Commission. Ex- 
pressly following Amarillo, the Long Island court contends that the term 
‘fagency discretion’’ limiting the application of Section 10 of the APA 
does not mean that ‘‘every exercise of an administrative function is to 
be sanctioned merely because the necessary power exists.’’ Even though 
this may be true, it does not apply to the situation here considered. As 
pointed out in the dissenting opinion of Circuit Judge Swan, pps. 829- 
831, both courts simply refuse to recognize the limitation upon their 
jurisdiction imposed by the plain language of Section 10, where ‘‘ (1) 
statutes preclude judicial review or (2) agency action is by law com- 
mitted to agency discretion.’’ 

Under the statutory scheme, the carriers retain the right to initiate 
rates. In exercising the suspension power, the Commission is acting 
strictly in its quasi-legislative capacity, 1.e., it is determining whether 
in the future the rates in question are likely to infringe upon the statu- 
tory standards. The judiciary has consistently refused to visit the dis- 
eretion of the legislature in exercising legislative functions, Watson v. 
Buck, 313 U. S. 387, 403, and correspondingly there should be no judi- 
cial visitation of the Commission’s legislative discretion in suspending 
or refusing to suspend proposed rates. This is a wholly different matter 
from those instances where the court under Section 10(e) of the APA 
undertakes to review an abuse of discretion by an administrative agency 
in the exercise of its adjudicatory powers. For example, the granting 


1815 U. S. C. A. 79g, 79k. 
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or the denying of a petition for further hearing and reconsideration is 
discretionary with an administrative agency, but such judicial discretion 
is reviewable on the question of abuse thereof. Eck Miller Transfer 
Company v. United States, 143 F. Supp. 409; McMahon v. Ewing, 113 
F. Supp. 95. 

In a recent case in the District Court of the United States for the 
Western District of Pennsylvania, Helm’s Express, Inc., et al. v. United 
States, et al., Civil Action No. 17904,'® a three-judge court, without 
opinion, reached a conclusion directly opposite to that of the Amarillo 
court. In the Helm’s case, the plaintiff motor carriers sought to enjoin 
an order entered by Division 2, acting as an appellate division, vacating, 
upon reconsideration, an initial order entered by the Board of Suspen- 
sion suspending the rates in question. The Division’s order not only 
vacated the suspension but discontinued the entire proceeding. The 
orders in question were issued in I. & S. Docket No. 7133, Trailer-on- 
Flat-Car Commodity Rates—Within Official Territory. The initial order 
of the Board stated that: 


. . upon consideration of the said schedules and protests thereto 
there is reason to believe that they would, if permitted to become 
effective, result in rates and charges, rules, regulations or practices 
which would be unjust and unreasonable... (Italics added). 


The first order entered by Division 2 provided in pertinent part 
that : 


Upon reconsideration of the previous action taken in the pro- 
ceeding, we are reasonably satisfied that the schedules if permitted 
to become effective, would not result in rates or charges . . . which 
would be unjust and unreasonable... (Italics added). 


Following the initial filing of the suit and the court’s denial of 
plaintiffs’ motion for a temporary restraining order, the plaintiffs re- 
quested further reconsideration by Division 2. In a subsequent order, 
Division 2 denied the petition for reconsideration upon certain stated 
reasons. Both of the Commission’s orders were attacked on the grounds 
that they were lacking in the basic or essential findings of fact required 
under the law, and that the Commission had abused its discretion in 
withdrawing from plaintiffs the protection of the suspension order and 
in terminating the investigation without making the required findings 
of fact and without hearing. 

By order dated December 21, 1959, the complaint was dismissed, 
the court stating in the order that: 


It appearing to the court that the orders of the Interstate Com- 
merce Commission complained of were clearly permissive and dis- 
eretionary with the Commission under Section 15(7) of the Inter- 
state Commerce Act, 49 U. S. C. § 15(7), and it further appearing 
that the relief sought from this court is available to the plaintiffs 





19 Not yet reported. 
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under Section 13 of the same act, without the intervention of this 
court. 


There is yet another reason for contending that orders suspending 
or declining to suspend are nonreviewable in the courts. It has long 
been an accepted tenet in judicial review of agency action that a plain- 
tiff must first exhaust his administrative remedies. In Federal Power 
Commission v. Colorado Interstate Gas Company, 348 U. S. 492, 499-500, 
the Supreme Court states: 


... That act (APA) purports to strengthen, rather than to weaken, 
the principle requiring the exhaustion of administrative remedies 
before permitting court review. 


This principle has been applied in declining judicial review of 
orders involving the suspension power.?° 

In Koppers Company v. United States, 132 F. Supp. 159 (Western 
District of Pennsylvania, 1955), the plaintiff sought to annul an order 
of the Interstate Commerce Commission permitting certain increases in 
freight rates. The court there states, at page 162, that: 


Sections 13 and 15 of the Act speak with clarity, and ex- 
plicitly specify the procedure which complainants must pursue be- 
fore the Commission in order to seek redress of grievances. 

The plaintiff has mistaken its remedy in the statutory scheme 
of railroad rate-making. Its contention is that the Commission, 
without sufficient evidence or proper findings of fact, has deter- 
mined or fixed particular rates for the plaintiff’s particular traffie. 
But this misconceives what the Commission has actually done. It 
was not dealing finally with particular rates for particular traffic, 
but permitting increased rates for selected commodities, by a 
general order affecting all the railroads in the country. 


If the increased rates as applied to the plaintiff’s particular 
situation can be shown to be unjust and unreasonable, its remedy 
is clearly by proceedings under Sections 13 and 15 of the Act for 
individual relief. . . 


While the Koppers case did not involve investigation and suspension 
under Section 15(7) of the Act, the similarity is unmistakable. The 
Commission’s order in the Koppers case simply permitted the railroads 
to apply certain increases in the rates if they chose to do so. The order 
did not prescribe any rates, nor did it necessarily approve such rates. 
So, too, an order of the Interstate Commerce Commission declining to 
suspend or vacating a prior suspension does not constitute a decision 
as to the lawfulness of the rates in question. It simply means that the 
Commission is of the preliminary opinion that there is no ‘‘reason’’ to 
believe the rates will result in a violation of the Act. 


20 Manhattan Transit Company v. U. S., 24 F. Supp. 174; Ferguson-Steere Motor 
Company v. U. S., 126 F. oP. 88; Carlsen v. U. S., 107 F. Supp. 398; National 
26 F. Supp. 87. 


Water Carriers Assn. v. U. S., 
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Economic Aspect 


A sound analysis of the legislative history and judicial decisions 
concerning such an important element of Commerce Law as the Com- 
mission’s power of suspension under Section 15(7) must include con- 
sideration of the effect on the nation’s business and industrial economy 
with which the National Transportation Policy is so vitally concerned. 
As pointed out in the Luckenbach decision, supra, prior to the amend- 
ment of 1910, certain courts had exercised their equity powers to re- 
strain proposed changes in rates before the increases or decreases, gen- 
erally the former, became effective. In their deliberations, these courts 
each undertook consideration of the particular economic aspects of the 
situation. For example, in M. C. Kiser Company v. Central of Georgia 
Ry. Co., 158 F. 193 (1907), the court, following a full discussion of the 
rate history and the effect of the proposed increase upon the plaintiff 
shipper, restrained the carrier from putting its proposed rate into 
effect, 


... to allow the complainants to present this matter to the Interstate 
Commerce Commission, and in the meantime the case here will be 
stayed until a determination by that body as to whether the pro- 
posed increase in rates is reasonable and proper, and as to what 
is a reasonable rate. (p. 199). 


In 1916, the same plaintiff requested the court to grant the same relief 
against a proposed increase in rates in M. C. Kiser and Company v. 
Central of Georgia Ry., 236 F. 573 (cited with approval in Luckenbach). 
The court stated, however, at pages 577-578 : 


Inasmuch as they have already had one tribunal and a very com- 
petent one—one fully conversant with the subject and recently 
fully advised on the subject—to decide this question, the court 
hardly thinks that they should be permitted to experiment and come 
before another tribunal on the same question and invoke a ruling 
here . . . the power to suspend a proposed advance in rates vested 
by the amendment of 1910 in the Commission, is an administrative 
function and in this sphere the court is inclined to think that the 
Commission is supreme. 


It would appear that Congress, with the amendment of 1910, intended 
to effectively limit this aspect of the Court’s asserted jurisdiction. Yet 
the Amarillo court, with its concern for the economic aspects of the 
railroad rate reduction there in question, adopts an attitude that is 
similar to and consistent with the first Kiser decision above cited, and 
would attempt to reclaim the equity jurisdiction asserted by the courts 
prior to the amendment of 1910. To the extent that the Amarillo de- 
cision is inconsistent with the second Kiser decision, it is an anachronism. 

The Luckenbach decision also notes that other courts had refused to 
grant similar relief. As pointed out by the representative of the Na- 
tional Industrial Traffic League in the hearings preceding the 1910 
amendment,”! court proceedings constituted the only immediate relief 





21 James C. Lincoln. Text quoted earlier in this article. 
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at that time available to discomfitted shippers where a common carrier 
proposed an increase in its rates. 

Administrative tribunals were created by Congress because it found 
that as the need for social and economic regulation increased, the need 
for prompt decisions, which could not be effected through ordinary 
legislative and judicial procedures, was accelerated. Thus, in 1916, 
Elihu Root, as President of the American Bar Association, concluded 
that the development of administrative law was ‘‘manifestly inevitable’’ 
and that ‘‘the old doctrine prohibiting the delegation of legislative 
power has virtually retired from the field and given up the fight.’’ He 
predicted : 


We shall go on. . . because such agencies furnish protection to 
rights and obstacles to wrong doing which under our new social 
and industrial conditions cannot be practically accomplished by the 
old and simple procedure of legislatures and courts as in the last 
generation.?* 


As the Interstate Commerce Act developed, Congress continued to 
charge the Commission with added responsibilities to administer the Act 
to protect the national interests. This obligation became crystallized 
with the enactment of the National Transportation Policy in 1940. Thus 
the Commission, even in an adversary proceeding, may not limit its 
consideration solely to the problems of the individual parties appearing 
before it. As was pointed out by Mr. Justice Black, writing for the 
majority in Baltimore and Ohio Railroad Company v. United States, 
345 U. 8. 146, 150: 


This mere sample of factors that have to be considered in rate 
cases demonstrates the absolute necessity for considerable flexibility 
in rate making. For not only are fair decisions as to vegetable 
rates vital to the welfare of the farmers and whole sections of the 
country; the health and well-being of the Nation are involved. 
Moreover, Commission power to adjust rates to meet public needs is 
implicit in the Congressional plan for a nationally integrated rail- 
road system. 


Consistent with this concept, the Commission, in Section 15(1), is 
authorized to institute proceedings upon its own motion and to prescribe 
just and reasonable individual or joint rates, fares or charges in order 
to insure that such rates, fares or charges are consistent with the pro- 
visions of the Act, which shall be read in the context of the National 
Transportation Policy.2* It should be observed that in this respect the 
Commission’s obligation is radically different from that of the courts. 
The courts are not authorized to institute proceedings on their own 
motion and their powers can only be invoked by proper action of the 
parties; furthermore, the courts are primarily concerned with the ad- 
judication of disputes between parties. 


224] A. B. A. R. 355, 368-69 (1916). 
23 54 Stat. 899. 
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Thus, the judicial power as administered by the courts is not a 
sound vehicle for initially reviewing the pricing actions of the carriers. 
Indeed, such a review could actually be destructive of the national 
interest, which the National Transportation Policy defines, because the 
necessity for prompt decision with respect to pricing in the competitive 
transportation economy which now prevails is overwhelming. Business 
interests can live with decisions—even wrong decisions, because it is 
possible for businesses, including the carriers, to adapt their future 
actions to a known decision. But no business can adapt itself to in- 
decision (the unknown) and stultifying delay which can result from the 
use of the injunctive power by courts in this field. Obviously, such an 
action should not be encouraged unless the court responsible for such a 
decision is not only specifically authorized but charged with the respon- 
sibility for the effect of such a decision upon the national economy and 
the general welfare of the carriers involved. The courts cannot fulfill 
this function, for by their oft-repeated self-admissions, they are without 
the expertise necessary to coordinate their activities and judge the com- 
plex considerations required to be evaluated by the Commission under 
Section 15a of the Act and the National Transportation Policy. 

In the light of these considerations, it does not appear to be a 
sound conclusion that the courts have jurisdiction to review the Commis- 
sion’s exercise of the preliminary powers of suspension. To reach such 
a conclusion, it must be assumed that the Congress has failed in its 
intention to concentrate the power to delay changes in rates in a single, 
effective, coordinated body and that, by the amendment of 1910, it 
simply created an additional level of regulation through which the 
parties must wade before a binding decision can be had on even a 
preliminary matter. In the dynamic, rapidly changing, industrial world 
of today, measures of delay, in any event, are to be used sparingly. 
This is nowhere more important than in the intensely competitive trans- 
portation industry, where mobility of carrier-pricing is essential to 
survival. A theory which would return substantial control over a 
regulated carrier’s initial price-changing action to the judiciary is in- 
tolerable in the kaleidoscopic competitive picture today. The alarming 
growth of private transportation which uses publicly maintained water- 
ways, highways, and airways and which knows no pricing restraint by any 
public body, is ample warning of the consequences of unrestrained inter- 
ference with the regulated carriers’ competitive pricing actions. In the 
interests of expeditious decision making and national economic welfare 
in which the regulated carriers play such an important part, an exclusive 
and time-limited ** decision by a single and informal regulatory agency 
is an absolute necessity. 

The necessity was early recognized in Director General v. Viscose 
Company, 254 U. S. 498, and it is vital under today’s conditions. In 
that case, the plaintiff shipper sought and obtained a district court order 
restraining the Director General and the railroads from putting certain 


24Section 15(7) limits the suspension period to seven months beyond the time 
when the rate would otherwise go into effect. 
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tariff supplements into effect. The question certified to the Supreme 
Court was whether the district court had jurisdiction to decide the 
matter raised by the complainants and thereupon to annul the action 
of the Director General and enjoin the carriers from complying there- 
with. At page 503, the court states: 


We cannot doubt that the ‘‘exclusion’’ in this case was an at- 
tempted ‘‘classification’’, and that the proposed change in rule 3 
was an attempted change of regulation . . . and that when chal- 
lenged by the shipper the reasonableness of both presented a ques- 
tion for decision within the jurisdiction of the Interstate Commerce 
Commission. 


and at page 504: 


The importance to the commerce of the country of the exclusive, 
initial jurisdiction which Congress has committed to the Interstate 
Commerce Commission need not be repeated and cannot be over- 
stated . . . and, concluding, as we do, that this case falls plainly 
within that jurisdiction the question asked by the circuit court of 
appeals must be answered in the negative. 


The conflict which frequently prevails in the views of the several dis- 
trict courts demonstrates that it would be unsound public policy to 
permit review of the suspension power to rest with them. In this field, 
the judicial powers of injunction and mandamus, even if administered 
uniformly, are much too crude to permit effective administration of 
supersensitive future competitive and economic relationships. Nor can 
courts in the disposition of adversary actions be charged with the re- 
sponsibility for accurately measuring the nation’s future needs as de- 
fined in Section 15(a) of the Act and the National Transportation 
Policy. These considerations clearly provide Congress with sound sup- 
port and justification for its decision in the amendment of 1910 to invest 
the suspension power exclusively in the Interstate Commerce Com- 
mission. 





New Manual for Transportation Research 


Section II of this issue of the Journal is a new manual, ‘‘ Research 
in Transportation—Sources and Procedure,’’ by Kenneth U. Flood, 
B.S., M.B.A., and LL.B. Mr. Flood is associate professor of transpor- 
tation, Georgia State College of Business Administration, Atlanta. He 
is a member of the Georgia Bar and a member of the Association of 
I. C. C. Practitioners. 

The Manual is being reprinted as a separate pamphlet at fifty cents 
(50c) per copy and may be purchased from the association headquarters. 
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Book Review 
Railroad Equipment Financing 
By Donald MacQueen Street.t 177 pages. Morningside Heights, New York 27, 
New York, Columbia University Press, 1959. $6.00. 
Reviewed by Frank F. VESPER * 


From a wealth of practical experience in banking, the author has 
presented a panoramic, yet concise, survey of railroad equipment financ- 
ing about which there has been no published broad treatment in over 
thirty years. Since equipment financing is now the principal source of 
new investment capital for railroads, the book is most timely. 

Although the book is concise, it covers quite adequately the history 
of equipment financing, including the emerging supremacy of the Phila- 
delphia plan of equipment trust because of ‘‘legerdemain to capture the 
imagination of the investor,’’ the temporary popularity of the ‘‘New 
York’’ plan in the 1920’s, the growth of the straight conditional sales 
contract, due to changes in laws and greater flexibility of terms and 
conditions, and the recent use of straight leasing arrangements because 
of the tax advantages; the legal status of the various forms of financing; 
the investors’ experience in holding such obligations during periods of 
financial stringency ; the pertinent terms of the various types of obliga- 
tions; and the marketing aspects thereof. In addition, the author dis- 
cusses critically new ideas in equipment financing, such as the ‘‘Symes 
Plan’’ of governmental assistance. 

This book is of particular value to persons within the railroad in- 
dustry or investing institutions who may be considering railroad equip- 
ment financing in detail and who are faced with decision as to type of 
financing most desirable and suitable to the acquisition or investment 
problem with which they are confronted. The author’s experience in 
the investment field and his association with the recognized legal authori- 
ties in the premises permit him to give intimate impressions of the 
economic and psychological factors which must be considered in deter- 
mining which method of financing may be most attractive and suitable 
under the circumstances. 

Because of the intimate impressions and critical analysis, which the 
author has contributed in his survey of equipment financing, it is 
regrettable that deadline considerations apparently have denied treat- 
ment of the operations under the government loan guarantee provisions 
of the Transportation Act of 1958. The apparent failure of these provi- 
sions to provide a source of investment capital at savings in financing 
costs merits critical examination, for which the author has demonstrated 
that he is preeminently qualified to make. Since, however, the guarantee 
program is not functioning to any substantial degree, the book is com- 
plete in surveying the actual forms of equipment financing being used, 
or likely to be used, in the near future. 





+ Dr. Street was graduated from Princeton in 1919, and earned his Ph.D. in 
economics in 1958, at Columbia University. For several years prior to his retire- 
ment in 1954, he was trust officer for the Guaranty Trust Company of New York, 
encompassing gf ee years of investment work with the banking firm. 

*A.B., 1939, Ashland College; J.D., 1942, Ohio State University. Member of 
the bar of the United States Supreme Court, and the United States Court of Appeals, 
seventh circuit; and the bar associations of Illinois and Ohio. 
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News of Interest to Practitioners 
Congressional Activities 
S. 2849, A Federal Code of Administrative Practice 


Senator Everett McKinley Dirksen, Republican of Michigan, on 
January 19, 1960 introduced a bill, S. 2849, to prescribe a uniform 
federal code of practice for all federal agencies. Co-sponsors of the 
bill with Senator Dirksen, the minority leader of the Senate, were 
Senator Alexander Wiley, Republican of Wisconsin, and Senator Roman 
Lee Hruska, Republican of Nebraska. 

In discussing the bill Senator Dirksen said: 


* * * This code will establish one set of rules for administrative 
proceedings before all departments and agencies. 


It does not apply to any of the steps in an administrative 
matter prior to the filing of a petition for relief. In other words, 
it does not apply to agency investigations or to agency decisions 
as to whether or not to take action as a result of a complaint or 
an investigation. * * * 


The Diversification Bills: H. R. 7960, H. R. 7961 and H. R. 7962 


These three measures, taken together make up a legislative plan to 
allow by law any carrier, otherwise qualified, to own, control and operate 
various other forms of transport—rail, motor, water and air. They were 
introduced at the request of the railroads on June 24, 1959, by Represen- 
tative Walter Rogers of Texas. Similar bills, H. R. 9279, H. R. 9280, 
and H. R. 9281, were introduced by Representative John B. Bennett of 
Michigan on September 14, 1959. 

Chairman John H. Winchell of the Interstate Commerce Commis- 
sion, appearing before the Transportation and Aeronautics Subcom- 
mittee of the House Committee on Interstate and Foreign Commerce, 
at a hearing on February 2, 1960, stated, in part: 


* * * Advocates of the overall plan embraced in these three 
proposals point to the many advantages which would flow from 
flexible routing and single lading shipments, as well as the greater 
efficiency and economies, to be realized from central control of 
the various methods of carriage within single systems. They com- 
pare this with the duplication of expense and functions involved 
in maintaining separate and independent managements, and the 
wasteful practices which presently exist when independent carriers 
of the various modes are engaged in keen competition. 

On the other hand, one of the arguments most frequently heard 
against permitting such integration is that the stronger mode inter- 
ested in furthering a particular form of transportation might at- 
tempt to strangle other modes and create a monopoly for the mode 
of its choice. We believe that the force and weight of this argu- 
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ment undoubtedly was much greater while certain modes were in 
their infancy. The extent to which it may apply under today’s 
conditions would be one of conjecture. Considering the present- 
day strength of the various modes and the fact that the Commission 
was created for the purpose of protecting the public interest in a 
stable and enduring transportation system, the force of this argu- 
ment may well be subject to question. 

In any event, attention is invited to the fact that the Commis- 
sion has heretofore neither supported nor opposed such a change 
in the law. In 1958, former Chairman Freas, testifying on the 
Commission’s behalf before the Surface Transportation Subcom- 
mittee of the Senate Committee on Interstate and Foreign Com- 
merce on the railroad situation, stated with respect to the general 
subject of common ownership of different modes of transportation 
as follows: 


This proposal involves extremely broad policy questions which only 
the Congress can resolve. (Transcript page 1835). 


It is our considered view that the present and future public 
interest requires that there be made available to shippers a ready 
choice of all modes of carriage. At the same time, there should be 
some workable method of flexibility whereby shippers can utilize 
the various inherent advantages of each mode in coordinated move- 
ments of single shipments. The Commission has generally been of 
the view that this type of service is needed, but we have had some 
reservations concerning the manner in which it should be brought 
about. Specifically, we have felt that during the evolutionary 
period while this type of service was being developed, efforts by 
independent carriers to accomplish coordinated service through 
voluntary concurrence in through routes and joint rates should 
receive every encouragement. The present law, of course, permits 
such voluntary arrangements, and we believe that both the Com- 
mission and the Congress should do all they can to foster growth 
of such a trend. 

We feel that the carriers themselves have within their power 
the opportunity to demonstrate economies, efficiencies, and advan- 
tages to the shipping public through practical operation of volun- 
tary coordinated systems. The expanding plans involving ‘‘piggy- 
back,’’ ‘‘fishyback,’’ and ‘‘flyaway’’ service, using easily inter- 
changeable containers, are offering real encouragement along these 
lines, with the next probable development being a movement to- 
wards the standardizing of such containers. We are of the view 
now, as we were at the time of our previous testimony before the 
Senate subcommittee, that the issue here presented is one of broad 
Congressional policy. Undoubtedly, detailed argument for and 
against these proposals will be developed by industry and shipper 
representatives during the course of these hearings. If, however, 
this proposed legislation is enacted, it might require a restatement 
of the National Transportation Policy. * * * 
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$115,000 for Senate Study of Administrative Practice and Procedure 


The Senate Committee on the Judiciary, by action of the Senate on 
February eighth, was allotted $115,000 for its study on Administrative 
practice and procedure in the federal government (S. Res. 254). The 
chairman of the Senate Committee on the Judiciary is James O. East- 
land, Democrat of Mississippi; and Senator John A. Carroll, Democrat 
of Colorado, is chairman of the Subcommittee on Administrative Prac- 
tice and Procedure. 


$195,000 Additional Funds Sought for Senate Transport Study Under S. Res. 29 


The Senate Committee on Interstate and Foreign Commerce intro- 
duced a resolution, S. Res. 244, calling for a one-year extension of the 
transportation study authorized last session by 8. Res. 29. The study is 
being conducted for the committee by Major General John P. Doyle 
(USAF) and his staff. S. Res. 244 includes a request for $195,000 
additional. A committee spokesman is quoted as saying the $195,000 
would be added to approximately $190,000 remaining from the $290,000 
voted last January. The $290,000 was not totally used because the 
study did not get fully underway until midyear 

In a separate action, S. Res. 243, the Committee voted to request a 
total of $295,000 for its required activities this session. 

Senator Warren G. Magnuson, Democrat of Washington, introduced 
both resolutions on January 14, as Chairman of the Senate Committee 
on Interstate and Foreign Commerce. The amounts of money requested, 
were omitted from the original resolutions. The resolutions are pending 
before the Rules Committee which will fix the amount to be allocated to 
the Commerce Committee. 


$275,000 Asked for House Subcommittee on Legislative Oversight 


Representative Oren Harris, Democrat of Arkansas, chairman of 
the House Committee on Interstate and Foreign Commerce, as well as 
chairman of the Subcommittee on Legislative Oversight, has asked in 
H. Res. 410 for $275,000 for investigations in 1960. H. Res. 410, 
specifically, amends the second of two resolutions adopted in 1959, allo- 
cating funds for the subcommittee and the parent committee. 


Representative Curtin Elected to House Commerce Committee 


Representative Willard S. Curtin, Republican of Pennsylvania, on 
January 18, was elected to membership on the House Committee on 
Interstate and Foreign Commerce. He replaces Representative Alvin 
R. Bush, who at the time of his death on November fifth, was the third- 
ranking Republican on the Committee. 


Interstate Commerce Commission 


President Requests $20.5 Million for I. C. C. Budget 
Fiscal Year Ending June 30, 1961 


The $20.5 million recommended in the President’s budget for the 
work of the Interstate Commerce Commission are allocated for the 
various functions as follows: 
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Regulation of rates, practices, operating authorities, 


NS ascetics eciniehitnhtnisienstaichew tacit ails $5,366,155 
BE MID 0x cts mcicnenatientichtubilinneniiinndaidbimabibidied ie 4,972,624 
Supervision and analysis of carrier accounting and 

ES vegas sere See Sane eT we Oe SSO ee 2,853,718 
Supervision and interpretation of tariffs ___._._.__.---- 1,384,193 
Railroad car service functions _._.__---------------- 995,878 
Ee 1,567,000 
I MI sack iciiatigsinisitinninmimnanininenccierenninndine 1,094,500 
Executive and advisory functions --_--_------------ 1,197,813 
General management and administration --.--------- 1,068,119 


The $20.5 million is $850,000 more than the current fiscal appropriation. 
Some of the items making up the additional $850,000 requested are: 
Approximately 100 new employees, $475,000; higher retirement costs, 
$132,000; automated data processing costs, $24,000; increased travel 
provisions $46,000; and higher printing costs, including publishing of 
volume 18 of the Interstate Commerce Acts, Annotated, $65,000. 


The Commissioners Speak .. . 


The following are excerpts from recent talks by Members of the 
Interstate Commerce Commission: 


” 


“A Vertical Division of the Commission Into Two Separate Bodies .. . 


Commissioner Anthony F. Arpaia, in an address, ‘‘The Brass Tacks 
of the I. C. C. Administrative Problem,’’ at the New England Transpor- 
tation Futurama, in Boston on January 6, 1960, said, in part: 


* * * the heavy demands on the Commission’s attention and 
time for purely administrative duties not only serve to impede the 
efficient exercise of adjudicatory functions, but that failure to 
distinguish between the two has given some color to the insinuation 
of those who would scuttle independent agencies that administra- 
tive law has degenerated into ‘‘administrative lawlessness.’’ 

Confronted as we are with this situation—what course of 
action should be taken? 

The answer, in my judgment, will not be found in the attitude 
of the apologists for the status quo nor of those critics who, think- 
ing only in terms of the strict concepts of the pure judicial process, 
would scrap the entire system by dividing the functions of the 
Commission between several new agencies and courts. 

The use of courts for the job of regulating transportation, in 
my judgment, is unworkable. Modern conditions require tools that 
are more flexible than detailed legislation enforced by formal judi- 
cial process. The Commission, as an independent agency perform- 
ing a blend of quasi-judicial, quasi-legislative functions, has be- 
come a necessary instrument of Government. As such, it is 
characterized by flexibility, relative informality and is inexpensive 
and simple in its application. However, to insure its workability, 
this basic function should be freed from the impediment of duties 
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which have become incompatible with its primary job of protecting 
users and preserving the economic values of transportation in the 
national and public interest. 

What then is the alternative? Stubborn uncritical acceptance 
of the present organization solves nothing. Nor will its solution 
be advanced by sensational, generalized headline-making attacks 
on all independent agencies, on the erroneous assumption that their 
functions, processes and burdens are alike. 

I am not intimately acquainted with the specific problems of 
other administrative agencies and, from some of the comments 
others have made about the I. C. C., it is obvious that those who 
speak concerning us have only superficial knowledge of ours. The 
one thing which I do know is that in the light of substantial differ- 
ences in the workload, distribution of functions and statutory 
objectives, those who would apply a bludgeon instead of a scalpel 
to cure the unspecified ills of all administrative agencies are as 
dangerous as the curbstone doctor. They, in effect, urge con- 
formity for conformity’s sake. Yet, the greatest inequality results 
in trying to equalize the unequal, and the graveyard of progress 
is conformity. 

If what I propose for the I. C. C. is not spectacular, it is 
because the defect itself is not obscure or complicated. In my 
opinion, we can preserve the broad, flexible advantages of the 
I. C. C. as an independent agency by a simple excision. 

Those duties which are essentially managerial or administra- 
tive, so-called ‘‘line functions,’’ can best be performed by a single 
administrator. They require direct action and responsibility. 
Therefore, some means should be found to separate them from the 
Commission. This can be done by a vertical division of the Com- 
mission into two separate bodies: one to take over the adminis- 
trative job and the other to retain the quasi-judicial and quasi- 
legislative work. Such a plan would preserve the experience and 
advantages of the present system without disruption and expense; 
it would require minor adjustment and, even if it were imperfect, 
could be tried without being irrevocable. As a transitory step— 
the administrative operations could be assigned exclusively to one 
of the Commissioners who could be freed of other duties. 

I may add that my suggestion is not new or original. In fact, 
it was first made thirty years ago by a Committee of the National 
Industrial Traffic League, an old established organization which 
represents all of the shippers of the United States. The majority 
of the Committee favored dividing the I. C. C. into two bodies; 
one for the control of rates, etc., and one for the control of facili- 
ties. If it was a valid judgment under conditions prevailing then, 
it should be more than valid now. 

Those who would destroy administrative agencies would have 
us believe that there is something fundamentally wrong in the dele- 
gation of quasi-legislative duties to such agencies. Now, I don’t 
mean to imply that the agencies haven’t made mistakes, that their 
judgment is infallible, or that there isn’t room for improvement. 
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So long as the affairs of men are run by men and not machines, 
this is inevitable. 

Nevertheless, their criticism sounds petulant, carping and arti- 
ficial. I hate to say this but I’ll tell you why I think so. Every 
decision of the Commission touches the pocketbook and the emotions 
of someone—not remotely, but directly. It may be a carrier or a 
group of carriers, a shipper or an entire industry, a form of trans- 
port or all of the transportation industry. They could and do 
disagree, at times vigorously and bitterly, with our decisions. 
While some want more regulation and others less, none of them, 
to my knowledge, want to change the Commission-type agency. 
Can it be that they harbor such sentiment and are unable or un- 
willing to give it expression? It is hardly likely. 

Nowadays every conceivable activity in our economy is highly 
organized. There is no industry or trade that does not have a 
powerful association to speak for it; scarcely any part of our 
economic life is not represented in this fashion, from scrap iron 
dealers to florists. The segments of the transportation industry 
are similarly organized. These associations can speak for indi- 
viduals and preserve the anonymity of their members. They are 
informed, alert, capably staffed and vocal. It is improbable that 
they would permit coercive tactics, official abuse of power, arbitrary 
intervention into private business and improper decisions to preju- 
dice the interests they represent. 

The interests of all these groups are in sharp conflict in mat- 
ters coming before the Commission. A decision, at times, can hurt 
some of them to the tune of millions of dollars. Would such power- 
ful associations, including labor, industry, shippers, farmers, tax- 
payers, chambers of commerce, public officials, practitioners and 
motor carrier lawyers, long tolerate the exercise of control over the 
affairs of their members by a bumbling, inept, arbitrary or illegal 
bureaucracy? Are those who are vitally affected clamoring for 
the abolition of the Commission? There is no such evidence. 

The Supreme Court of the United States has upheld this dele- 
gation of power repeatedly. Those who practice before the I. C. C. 
are satisfied with the fairness of its procedures. In fact, they them- 
selves have helped to formulate them through the years. Although 
the I. C. C. disposed in 1958 of more cases on the merits than all 
the civil cases decided during the same period by all the federal 
courts of the United States combined, out of 44 cases appealed to 
the courts in the fiscal year 1959, the Commission was reversed in 
only 16 percent. By comparison, federal district courts have been 
reversed in 23 percent of the cases appealed to the circuit courts. 

Until recently, all the attacks of those who would jettison the 
independent agencies have been from people who had little contact 
with them. On September 10, 1959, Louis J. Hector, who had a 
short experience with the CAB, quit with a dramatic valedictory 
which got considerable publicity. He claims that the problems of 
the CAB are ‘‘born of the very concept of the independent adminis- 
trative commission.’’ I cannot agree with him that the machinery 
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regulating the economics of transportation should be uprooted for 
some untried substitute. You don’t tear down a structure which 
is essentially sound. If there are defects, you repair; if there are 
insects, you fumigate. 

I conceive it to be the duty of a public officer to explain the 
strengths and weaknesses of our regulatory processes, not on the 
basis of pique or personal philosophy but on the basis of facts and 
logic so that those who must be served can make a necessary evalu- 
ation. In my experience of many years, as a transportation 
student, practitioner and member of the Commission, the only 
substantial complaint I have met is that of delay. 

Delay is due to congestion; many courts also have delay. 
Delay cannot be cured by further constipating the functions of 
Government by added bureaucracy; or by substituting cumber- 
some, impractical machinery of three or four separate overlapping 
agencies for the work now performed by the Commission. Busi- 
nessmen are realists. They want decisive and prompt action, since 
plans involving considerable investment often depend upon them. 
They don’t want more red tape, delay and the opportunity for 
pettifogging. As a matter of fact, the complicated set-up proposed 
by some could drive a businessman to desperation. 

I have tried to give only a general outline of the appropriate 
separation of functions. It may be that, although annual and 
other reports of carriers and the supervision of accounts, etc., are 
administrative, the economic experts and the cost study experts 
now with such Bureaus should remain within the Commission. It 
is quite possible. I am not, within the limits of this talk, trying 
to delineate a detailed plan. 

This proposal does not, of course, in any way preclude the 
improvement of procedures and processes of regulation which the 
Commission is actively and energetically pursuing. On the con- 
trary, it would encourage and promote such improvement by afford- 
ing the Commissioners the time necessary to devote to such ends 
without the diversions and distractions they now face. 

New demands on transportation arise constantly in a dynamic 
economy. No one can deny that the nation’s economic and military 
requirements make its public transportation more and more in- 
dispensable. To the extent that the I. C. C. can contribute to 
giving vigor and dynamism to our transportation system, this is a 
full-time job. In the face of indicia that our present transporta- 
tion media must move fast to match the expanding needs of this 
nation, I wonder if we have any choice in the matter of tuning up 
its regulatory machinery. 


“A Half-Trillion Dollar Annual Gross National Product In 1960” 
‘‘Transportation on the Move’’ was the subject of a talk given by 


Commissioner Kenneth H. Tuggle, before the Traffic Club of Phila- 
delphia, at Philadelphia, on January 12, 1960. Commissioner Tuggle 
said : od . af 
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* * © There is good reason, I believe, for rising optimism as our 
nation enters this new year in high gear and on the right track— 
onward and upward. This rising wave of industrial activity ex- 
tends to nearly all areas of our economy which should reach, or 
even exceed, an annual rate of $500 billion in gross national prod- 
uct in 1960. 

The solid expectation of a history-making breakthrough of 
the half-trillion dollar mark in gross national product, once con- 
sidered a visionary goal, holds high promise of exceptional further 
expansion. In this connection it has been pointed out that, in 
terms of constant dollars, the half-trillion economy in 1960 pro- 
jected for next year will represent an expansion of 40 per cent 
since 1950; and that looking ahead ten years, further growth on 
the order of 50 per cent, to a level of $750 billion, can be antici- 
pated by 1970. 

This present year, 1960, will see our population reach the 180 
million mark and this figure might well expand to around 214 
million by 1970 if the recent birth rate level is maintained. 

But there are, of course, different human equations in these 
situations which give greater assurance of our anticipated popula- 
tion gain than our economic growth. 

Seldom indeed has a new decade opened with such unanimity 
of opinion concerning favorable prospects for substantial economic 
growth. Certainly there are sound reasons for believing that the 
mounting tide of production, incomes, and jobs interrupted by the 
steel strike will resume its advance in 1960. But any realistic 
assessment of future economic growth, especially in transportation, 
must recognize that another major interruption from strikes could 
seriously shatter crystal balls before this year is out, even before 
we cross the magic boundary into a half-trillion dollar annual gross 
national product. * * * 


Among other transport activities holding promise of sub- 
stantial improvements in 1960 and the years just ahead, are 
experimentations and adaptations in containerization; accelerated 
technological advances in operating and maintenance facilities; 
mergers; consolidations; joint use of facilities; greater standard- 
ization of equipment; and realistic pricing, including the grow- 
ing need for substantially more through routes and joint rates be- 
tween, as well as within, different modes of carriage. 

During the past year or so these matters have become the 
major concern of all modes of carriage, and further improvements 
in economies and service should be forthcoming in the near future 
from some studies now well under way. 

As we know too, certain carriers in all segments of transporta- 
tion merit the highest commendation for breaking new ground in 
some of these areas. But such isolated actions need to be multiplied 
manyfold, and properly coordinated, to bring about any substan- 
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1960, released the following notice: 





tial improvements in the overall national transportation system. 
Incidentally, I prefer the word ‘‘correlation’’ for the kind of 
carrier teamwork that is essential for improvements in the na- 
tional system. 

Correlation for greater efficiency and economy would be my 
prescription for the shortest route to the kind of progressive, re- 
liable, public service-conscious transportation system which will 
adequately serve the nation’s economic growth. And transporta- 
tion’s principal job, as we know, is to meet the needs of the grow- 
ing commerce of these fifty States. 

The public interest, in my judgment, requires that the entire 
transportation mechanism be correlated in such manner as to pro- 
vide the most efficient and economical transportation service that 
can be rendered: Not only by individual carriers or modes of car- 
riage, but by the national transportation system as a whole at rates 
that are fair and reasonable for both shippers and carriers. 


Right here let me emphasize that by correlation I do not mean 
the elimination of reasonable and lawful competition between car- 
riers or modes of carriage. I do mean, however, that short run 
gains from unfair and destructive competition should give way to 
the public interest. * * * 


Correlation, of course, is not the complete answer. There are 
other genuine problems confronting regulated carriers which I 
shall not discuss or even enumerate now; but I have the greatest 
confidence that all segments of transportation will meet the chal- 
lenge of the Sixties with imagination, courage, and resourcefulness 
—the very same qualities which sparked their growth into the 
finest transportation system the world has ever produced. Relying 
upon this confidence and disavowing the use of Utopian spectacles, 
I want to venture this prediction for 1960: 

Transportation seems to be getting more public minded all the 
time. This new year of 1960, I believe, will witness the beginning 
of even a greater sense of national responsibility by transportation 
managers, and a greater willingness to correlate individual or 
group interests with the national welfare. The kind of teamwork 
of which men of good heart and sound will are fully capable— 
the American brand which had its birth right here in Independ- 
ence Hall. 

If I am correct, then this trend holds high promise indeed 
for the kind of national transportation system visualized by the 
congressional policy declared in the Interstate Commerce Act. 


1. C. C. Amends Its General Rules of Practice, Ex Parte No. 55, 
Section 1.200 of the Special Rules 


Harold D. McCoy, Secretary of the Commission, on February 8, 
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Effective March 15, 1960, § 1.200 of the Special Rules of Practice 
has been amended. At present the rule is restricted in its application 
to petitions for reconsideration of orders of the Board of Suspension 
and Fourth Section Board, and provides periods of 20 days for filing 
such petitions and 20 days for replies thereto. By the current amend- 
ment the indicated time periods are also made to apply respecting 
petitions for reconsideration and replies thereto involving situations 
where: (1) Appellate Division 2 has reversed, changed, or modified the 
previous determination by the employee board, and (2) Division 2 has 
acted on the pertinent subject matter without a prior determination 
therein by an employee board. Because in the latter situation the ap- 
peal is to the entire Commission, provision is made in the rule as 
amended for an original and 14 copies to be filed. In the remaining 
situations covered by the rule only the original and six copies are 
needed. This is because final action therein is taken by an appellate 
division. 

An additional aspect of the current amendment is the interpolation 
in the next to the last sentence of the following clause, which text 
relates to all of the petitions in question: 


* * * but if the facts stated in any such petition disclose a need for accelerated 
action, such action may be taken before expiration of the time allowed for reply. 


A copy of the Commission’s order of February 1, 1960, is attached. 
[Order follows. ] 


ORDER 


At a General Session of the INTERSTATE COMMERCE COMMISSION held at 
its office in Washington, D. C., on the lst day of February A. D. 
1960. 


There being under consideration § 1.200 of the Special Rules of 
Practice : 

It is ordered, That the title of § 1.200 be amended to read as 
follows : 


Special rules of practice governing procedure in certain suspension 
and fourth-section matters. 


It is further ordered, That paragraph (b) of § 1.200 be amended 
to read as follows: 


§ 1.200(b). Petitions for reconsideration of orders of the following may be 
yoy by any interested person within 20 days after the date of the service of 
the order: 


(1) Board of Suspension, 

(2) Fourth Section Board, 

(3) Appellate Division 2 reversing, changing, or modifying a previous 
determination of an employee board, and 

(4) Division 2 suspending schedules or ranting or denying fourth-section 

relief prior to hearing in proceedings not subject to a prior deter- 

mination by an employee board. 
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Except as to said item (4), respecting which an original and 14 copies are 
required, the original and six cepies of every pleading, document or paper filed 
under this section shall be furnished for the use of the Commission. Any 
interested person may file and serve a reply to any petition for reconsideration 
permitted under this paragraph within 20 days after the filing of such petition 
with the Commission, but if the facts stated in any such petition disclose a 
need for accelerated action, such action may be taken before expiration of the 
time allowed for reply. In all other respects, such petitions and replies thereto 
will be governed by the Commission’s General Rules of Practice. 


It is further ordered, That this order shall become effective on 
March 15, 1960. 

And it is further ordered, That notice of this order shall be given 
to the general public by depositing a copy thereof in the Office of the 
Secretary of the Commission, Washington, D. C., and by filing a copy 
with the Director, Division of the Federal Register. 


(Secs. 12, 17, 24 Stat. 383, as amended, 385, as amended, 49 Stat. 546, as amended, 
548, as amended, sec. 201, 54 Stat. 933, sec. 1, 56 Stat. 285; 49 U. S. C. 12, 17, 304, 
305, 904, 1003). 

Title 49, Transportation; Chapter I, Interstate Commerce Commission; Sub- 
chapter A, General Rules and Regulations; Part I, General Rules of Practice. 


BMC Administrative Ruling No. 115, Section 217 of Interstate Commerce Act, 
Ex Parte MC-19 


The Bureau of Motor Carriers of the Interstate Commerce Commis- 
sion, under date of February 2, 1960, issued a notice which reads: 

The following is an administrative ruling of the Bureau of Motor 
Carriers made in response to questions propounded by the public, 
indicating what is deemed by the Bureau to be the correct application 
and interpretation of the Act and of the regulations prescribed by the 
Commission in Ex Parte No. MC-19, Practices of Motor Common Car- 
riers of Household Goods, 17 M. C. C. 467. Rulings of this kind are 
tentative and provisional and are made in the absence of authoritative 
decisions upon the subject by the Commission. 


Question: 


May a motor common carrier of household goods furnish to a shipper pack- 
ing or crating material for an interstate motor shipment either free of 
charge or at less than cost? May the material be delivered to the shipper’s 
premises without charge? 


Answer: 
No. This may not be done either by a motor carrier or by its agent. 


Under Section 217 of the Interstate Commerce Act motor common carriers 
are required to file tariffs showing their charges for transportation and for 
all services in connection therewith, and may not extend any privileges or 
facilities for transportation in interstate or foreign commerce except such 
as are specified in their tariffs. Section 176.4 of the household goods carriers 
regulations (49 CFR 176) requires that tariffs establishing charges for acces- 
sorial services in connection with transportation of household goods shall 
separately state each such service to be rendered and the charge therefor, 
which charge may not be lower than the cost of performing the service. 


Thus a motor carrier furnishing this service must publish separate charges 
in its tariffs for packing and crating materials and for any delivery of them, 
which charges shall not be lower than the cost to the carrier of performing 
the service. 
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Continuance or Reinstitution of Passenger Train Service 


The Interstate Commerce Commission, on February 4, 1960, issued 
the following notice on ‘‘Power of the Commission to Require the Con- 
tinuance or Reinstitution of Passenger Train Service’’: 


The Commission, in conference, unanimously voted that it 
does not have authority to require the continuance or reinstitution 
of passenger train service beyond the statutory period of four 
months pending the filing and disposition of petitions for recon- 
sideration of decisions under Section 13a(1) of the Interstate Com- 
merce Act that continued operation was not required by public 
convenience and necessity and would constitute an undue burden 
upon interstate commerce. 


Commissioner Arpaia’s Resignation Effective March 15 


President Eisenhower’s press secretary, James C. Hagerty, an- 
nounced the resignation of Commissioner Anthony F. Arpaia, senior 
member of the Interstate Commerce Commission, had been accepted by 
the President on February 17. 

The President, said Mr. Hagerty, commended Mr. Arpaia for his 
ability and ‘‘keen understanding’’ in handling the problems of the 
Commission. 

In his letter to the President, Mr. Arpaia said it was his desire to 
return to private life. His resignation was to be effective March 15, 1960, 
or earlier, if a successor has been chosen. No successor has been chosen 
at this time. 


I. C. C. Bureau of Operating Rights Reorganized 


The Interstate Commerce Commission on February third, announced 
the reorganization of its Bureau of Operating Rights and personnel to 
head the new sections. The Bureau will consist of the Director’s Office 
and four sections—new Section of Hearings; Section of Appeals; new 
Section of Proceedings; and new Section of Certificates and Captions. 
The staff, as now appointed, is as follows: 


B. E. Stillwell, head of the Director’s Office. 

Sheldon Silverman, assistant director, Director’s Office. 

James C. Cheseldine, chief hearing examiner and chief, new Section 
of Hearings. 

T. Kinsey Carpenter, chief of Section of Appeals, and assistant 
director of the Bureau. 

J. Patterson King, chief of new Section of Proceedings, and assist- 
ant director of the Bureau. 

Joseph Gaskill, chief of new Section of Certificates and Captions. 

George A. J. Hagerty, assistant chief of new Section of Certificates 
and Captions. 

Mrs. Dorothy Edfeldt continues as administrative officer. The former 

Section of Administration has been incorporated in the Di- 

rector’s Office. 
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The Commission stated in its announcement: 


The reorganization, while providing for Bureau operation along 
functional lines, preserves all necessary and desirable separations 
of functions, and is designed to expedite processing of the Bureau’s 
workload by delegation of responsibility to the assistant directors 
and section chiefs in their respective work areas. 


1. C. C. Admonishes Examiners on Ethical Conduct 


Interstate Commerce Commission Chairman John H. Winchell, 
under date of February first, in a memorandum entitled ‘‘ Ethical Con- 
duct of Examiners and Attorney Advisors,’’ stated that ‘‘offending 
actions that violate or compromise the ethical standards of government 
service and professional conduct and thus promote justifiable complaints 
will not be tolerated. Any future violations of the principles * * * 
outlined will result in disciplinary action, including probable separation 
from the service.”’ 

The memorandum was apparently based on incidents concerning 
conduct of one unnamed examiner in the company of an attorney who 
represented a party in a case before the Interstate Commerce Commis- 
sion. Another attorney in the case complained of the conduct of the 
hearing examiner, charging that a fair, impartial and unbiased hearing 
was denied him and his client. 

Upon inquiry, the memorandum stated, the incidents involved 
indicated ‘‘an improper association and * * * an unwarranted abuse of 
authority.’’ 


1. C. C. Retirements 
Mack Myers—Bureau of Operating Rights 


Mr. Mack Myers, hearing examiner in the Bureau of Operating 
Rights, retired January 31, from Commission service, which began in 
1907, as a messenger boy. 

Mr. Myers received his bachelor of laws degree from the Blackstone 
College of Law, while employed at the Commission. He served as chief 
elerk in the former Bureau of Service before transferring to the Bureau 
of Motor Carrier’s Section of Complaints, which became the Bureau of 
Operating Rights. Mr. Myers is a member of the Virginia bar. 


Allan F. Burroughs—Bureau of Operating Rights 


Mr. Allan F. Burroughs, hearing examiner in the Bureau of Opera- 
ting Rights, also retired January 31. Mr. Burroughs joined the Com- 
mission as a land appraiser in 1925. He later served with the Depart- 
ment of Interior and the Home Owners’ Loan Corporation. Returning 
to the Commission in 1936, Mr. Burroughs served in Pittsburgh, Pa., 
Columbus, Ohio, and Fort Worth, Texas. He was assigned to the Wash- 
ington staff in 1950. 

Mr. Burroughs holds a bachelor of arts degree from National 
University, a bachelor of laws degree from the University of St. Louis; 
and a master of laws from Georgetown University. He was admitted 
to the Missouri bar in 1923. 
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Elmer E. Emmerich—Philadelphia 


Mr. Elmer E. Emmerich, inspector of locomotives at Philadelphia, 
retired January 31, having been on the Commission staff since 1934. He 
served as an inspector of locomotives at Newark, N. J., prior to reporting 
to Philadelphia in 1953. 


Arthur J. Snedeker—Kansas City, Mo. 


Prior to his retirement January 31, Mr. Arthur J. Snedeker had 
been district supervisor of the Bureau of Motor Carriers at Kansas City, 
Mo., since 1937. Previously he had been employed by the Missouri 
Public Service Commission and in the railroad industry. 


1. C. C. Appointments 
John P. Dee 


Mr. John P. Dee, a member of the Transfer Board, since November 
3, 1957, has been appointed an attorney-adviser in the office of Commis- 
sioner Kenneth H. Tuggle, effective January 4, 1960. 


Willard Goheen 


Mr. Willard Goheen, a member of the Transfer Board, only since 
January 4, 1960, has been appointed, effective January 24, a hearing ex- 
aminer in the Section of Motor Carrier Finance, Bureau of Finance. 
Previously, Mr. Goheen was an examiner in the office of Commissioner 
Donald P. McPherson. 


Edward A. Pohost 


Mr. Edward A. Pohost replaced Mr. Dee, as a member of the Trans- 
fer Board, on January 24. Prior to his appointment to the Board, Mr. 
Pohost was an attorney-adviser in the Section of Motor Carrier Finance, 
Bureau of Finance. 


Chapter News 


Metropolitan New York Chapter Hears Talk by E. V. Hill 


E. V. Hill, chairman of the Traffic Executive Association—Eastern 
Railroads, in a talk on January 28, before the Metropolitan Chapter of 
the Association of Interstate Commerce Commission Practitioners, re- 
viewed the extensive research activity presently being carried on by the 
eastern railroads. 

According to Mr. Hill, the work being done by the traffic research 
department of the Traffic Executive Association was ‘‘perhaps the first 
of its kind to develop data for a large number of separate firms in the 
same business, each competing for its share of the same market.’’ Mr. 
Hill stated that this research activity is directed to lifting the railroads 
‘“‘take’’ of the national transportation volume a ‘‘few percentage points 
during the foreseeable future.’’ In presenting the detailed work of the 
traffic research department, Mr. Hill said: 


* * * so as not to interfere with the methods for accumulating 
data, non-railroad cost experts, economists and marketing person- 
nel were employed and allowed to work out their own concepts 
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initially without any interference from the traffic officers, except 
that a Steering Committee of the latter was formed to wait upon 
the researchers when they had anything to report. 

After about three years of intensive studies, calculations, etc., 
including the use of electronic machines, there was added a small 
group of experienced traffic officers whose assignment it is to weigh 
the facts developed by the researchers, place their judgments upon 
them based upon their overall knowledge of historical rate rela- 
tionships, various Interstate Commerce laws, etc., and to recom- 
mend to all of the Eastern railroads whether or not to proceed with 
each project. In other words, their job is to translate the findings 
of our researchers into practicable proposals for rate revision. 


Population and Industrial Growth 


Among other things taken into consideration, however, and 
perhaps the most important of all calculations, is a general overall 
survey of the transportation situation as a whole, in the light of 
past and anticipated population and corresponding industrial 
growth. This survey has developed some very interesting data. 
I shall mention only a few of them which will, I believe, serve to 
indicate how important it is for businessmen in any activity to 
know their business and how it fits into the general economy be- 
fore they can properly ‘‘mind their business.’’ For, while the 
layman generally believes that all business will increase in some 
ratio as population increases, our survey shows that this is simply 
not the case. We have only to ask what happened to the ice-man 
with the invention of the electrical refrigerator; to the buggy- 
whip manufacturer when the automobile was invented. There are, 
of course, many such examples where some new product supplanted 
an old one. But, look what happened to the men’s hat business or 
the men’s garter business to name but two with which we are all 
familiar. These two articles were affected by changes in personal 
habits of dress while the population boomed. Thus the mere fact 
that we now have about 175,000,000 people in this country and 
expect to have 220,000,000 by 1970 is no assurance whatever that 
a particular business will prosper and enjoy the same rate of 
growth as it has in the past. 

In the transportation business, and I now include highway, 
as well as rail, such an increase in population may even be harmful 
rather than helpful. For example, it is predicted by those qualified 
to guess, that between 70 and 75 percent of the growth of popula- 
tion during the 1960’s will occur in and near large existing metro- 
politan areas, such as New York, Chicago, Los Angeles, and numer- 
ous smaller cities. According to the government an ‘‘existing 
metropolitan area’’ is one of 50,000 or more persons. 

If this prediction should be borne out, the anticipated indus- 
trial growth of from 3 to 5 percent per annum to serve this in- 
creased population, to the extent industry is now located in such a 
metropolitan area, may be absorbed entirely by the local popula- 
tion; and such industries may be satisfied to do a local business 
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involving no more intercity transportation in 1970 than it had in 
1960 or prior years. In such situations, and there are many, 
theoretically at least, there will be no growth in transportation 
by any form to match industrial growth. There may well be, 
however, a substantial increase in the transportation of raw ma- 
terials into such manufacturing plants, but as raw materials are 
usually lower rated than finished products, the increase in tons 
handled would not be matched with dollar income. 

These are only a few pertinent facts developed by our re- 
searchers as a base of operations, so to speak. Time will not permit 
further discussion of this phase. 


“Know Your Business” Phase 


The next important step was to develop the ‘‘know your busi- 
ness’’ phase. It involved a number of studies among which was 
an overall survey to find out what articles were moving by rail to, 
from and within Eastern territory, in what volume, at what average 
loads, average revenues, for what average distances, etc. Then, 
as to each article, develop annual production figures and how much 
is consumed locally where produced (producing no intercity trans- 
portation). By deducting the one from the other we find the total 
potential intercity transportation of any article by all forms of 
transportation. By deducting our known handling from that 
figure we know pretty nearly how much may be moving by high- 
way or water. Through field surveys and questionnaires we learn 
motivation, or in other words, ‘‘why’’ these things are so. We 
sometimes find that the bulk of the traffic moving by another mode 
is for short hauls where service rather than freight rates may be 
the controlling factor, or that the customer is not on nor near rail 
sidings and demands highway movement for his convenience. In 
such cases, we may drop the subject and go on to another. But, in 
any event we will know why we are not and cannot get more of 
the traffic, something we have not known heretofore. 

In our surveys, questionnaires, etc., we do not concern our- 
selves particularly with the rates of our competitors. Even when 
we develop that the measure of the freight rates is important and 
could be controlling we develop our new proposed levels of rates 
without any relationship whatever to existing rates of the other 
form of transportation. There are two reasons for this. In the 
first place, the railroads are interested in developing greater 
volumes of all carload freight. Less-than-carload freight is an 
altogether different matter requiring special attention. Secondly, 
we believe that, by far, the greatest potential volume of carload 
traffic not on rail is being transported in privately owned or other- 
wise unregulated vehicles on both Jand and water. Where our 
studies tend to indicate that such traffic is so moving and where 
our cost analysis indicates that the railroads can transport the 
traffic at much lower rates than they publish currently, especially 
if heavier loads can be generated, such lower rates will be offered. 
Private carriage operators will then have to look to their costs and 
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decide whether it will be better for them to remain in the trans- 
portation business or to hire it. We fully expect to be able to 
persuade many such people to the latter point of view. 

” + + 


* * * We have some rates which do not even return to us our 
out-of-pocket costs. We would scarcely be wise to reduce rates like 
that. We also have some rates which are so far above our costs 
that they have driven most of our customers away. Obviously, it 
is good business for us to reduce such rates, just as it would be 
bad business to reduce those rates which, even now, fail to pay 
their way. 

We are by no means trying to make rates to ‘‘take all the 
business.’’ Our study of our own costs and those of other forms 
of transportation indicates very plainly that there are some hauls 
that trucks can handle more economically than we can. It is not 
our purpose in our pricing to seek to attract such tonnage to the 
rails. But where rails are the low cost carrier, it is in our own 
interest and in that of the public that we make rates, if possible, 
to attract such tonnage to the rails. 

If we do our pricing according to sound economics, as we are 
endeavoring to do, the result will be—in my opinion—not so much 
a diversion of traffic from highway to rail, but rather a reshuffling 
of traffic. If our pricing follows economic principles, we should 
attract the traffic that we can handle most efficiently—and en- 
courage diversion to the highway of the tonnage trucks can handle 
more efficiently than we can. 


End Result: Lower Total Transportation Cost to Consuming Public 


The end result should be lower total cost of transportation to 
the consuming public. Not only that, but as transportation be- 
comes a more economical service, shippers will lose much of their 
incentive to try to develop substitutes for transportation. I believe 
our activity in economic and market research, and in moderniza- 
tion of rates, is in the long-run interest of the transportation in- 
dustry as a whole, not just that of the railroads alone. 

Our inquiry takes into account the fact that attention be given 
to rates on many commodities not now moving by rail or in very 
small quantities. In reference to many other articles still moving 
by rail in substantial volume, we are comparing our experience 
during the past several years with the industrial growth of such 
commodities, and again, after eliminating the assumed local con- 
sumption factor, from the total annual production figures, we find 
out whether the trend of movement has kept pace with growth. 
Then, in either case, we project the rail participation trend three 
or four years ahead. From these data we are able to plot rate 
levels which will either keep the railroads on or get them onto 
what we call the ‘‘trend of growth’’ line, and in that way partici- 
pate in that share of the industrial growth that may be translated 
into transportation. 
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In these ways we hope to lift our ‘‘take’’ of the national trans- 
portation a few percentage points during the forseeable future. 

The actual accomplishment of this overall plan, if it is to 
succeed, may require a change in our historical ratemaking 
philosophy in some respects; and to make it work at maximum 
potential, several archaic regulatory laws should be changed. One 
of these is the Fourth Section to which other modes of transpor- 
tation are not subject. But we believe we have sufficient latitude 
in which to make important gains as it is and we certainly are 
giving it a good try. Whatever may be said for or against research 
as such, its product is always better than the ‘‘rule of thumb’’ 
and half truths upon which much of the rail rate fabric has been 
based heretofore. I believe that for the first time we are not only 
in position to ‘‘know’’ but to ‘‘mind’’ our business. 

* *# * 


Richard E. Costello, Commerce Counsel, The Delaware, Lackawanna 
and Western Railroad Company, is chairman of the New York chapter. 


Leading Industry Figures Address Southern California Chapter Meetings at Los Angeles 


Robert L. McCue, secretary-treasurer of the Southern California 
Chapter, at Los Angeles, reports the following outstanding industry 
speakers and the subjects of their talks at recent meetings of the 
chapter : 

At the December meeting, Mr. Orlo D. Poe, general counsel of the 
California Trucking Associations, discussed recent amendments to the 
Labor Management Relations Act and their significance to the trans- 
portation industry. 

In January, Mr. John F. Parkinson, assistant general manager of 
the Los Angeles Harbor, described plans for the future expansion of 
harbor facilities and discussed the problems encountered with rates and 
service. 

For the February meeting, Mr. J. C. Kaspar, director of research 
for the California Trucking Associations, presented the motor carriers’ 
viewpoint on California ratemaking, and described the contrasts between 
state and I. C. C. procedures. 


University Programs 


“Law and Contemporary Problems,” Transportation Symposium, 
by Duke University, 1959-1960 
The School of Law of Duke University, for the autumn of 1959 and 
winter of 1960, has published a two-part symposium on transportation, 
entitled ‘‘Law and Contemporary Problems.’’ The two issues, Autumn 
and Winter, are $2.50 each and may be obtained from the Duke Uni- 
versity School of Law, Durham, North Carolina. 
Some of the subjects include: 


‘*Policy Issues and Economic Effects of Public Aids to Domestic 
Transport,’’ by James C. Nelson 

‘The Regulation of Transport Price Competition,’’ by Merrill J. 

Roberts 
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‘Group or Conference Rate-Making and National Transportation 
Policy in the United States,’’ by Daniel Marx, Jr. 

‘*Restrictions Against Rail Entry Into Other Transportation 
Fields,’’ by Peter T. Beardsley 

‘Transportation Coordination and Regulatory Philosophy,’’ by 
Lee J. Melton, Jr. 

‘Governmental Responsibilities in the Field of Local Burdens on 
Railroad Transportation Facilities,’’ by David I. Mackiel 
‘‘The Agricultural Exemptions in Interstate Trucking: Mend Them 

or End Them,’’ by Clem C. Linenberg, Jr. 
‘‘Federal Regulation of Carrier Securities,’’ by John R. Turney 


Northwestern University Transportation Center, Executive Planning, New Course 
April 17 through May 21, 1960 

This new course, Executive Planning in Transportation, according 
to the Transportation Center News Letter, will be held during the five 
weeks, April 17 through May 21, 1960. 

Primary goal of the course is to prepare executives for leadership in 
transportation through concentrated training in research and current 
practices. Areas of study will include social and technological history, 
analysis and solution of problems, economics and technological innova- 
tions, role of government, communication skills, and planning for trans- 
port management. There are no formal academic prerequisites for the 
course. 

Requests for further information should be directed to Eliezer 
Krumbein, Assistant Director of Education, The Transportation Center, 
Northwestern University, 1818 Hinman Avenue, Evanston, Illinois. 


Personalities and Events in the News 


President Eisenhower Says His Transportation Committee Remains ‘‘Alive”’ 


The President in his press conference on January 27 expressed 
concern over the rail situation and indicated the Presidential Advisory 
Committee on Transport Policy and Organization, appointed by him in 
July 1954, is still ‘‘alive.’’ 

This is the so-called Cabinet Committee appointed by the President 
in 1954 to make a study of transportation problems under the chairman- 
ship of Sinclair Weeks, then Secretary of Commerce. 

The President said in part: 


* * * T think our railroad systems are proliferated into so 
many independent things—of course, everybody likes to be presi- 
dent, don’t forget that—so you’ve got these things that are not 
always economic and efficient. But even then, allowing for that, I 
believe we ought to have a real overhaul of the regulations and the 
controls and give them a chance to be prosperous. 

And some—oh, I guess four—years ago now, I had a Cabinet 
meeting that proposed, in a transportation report, just something 
of that order. And, as a matter of fact, my transportation com- 
mittee remains alive. * * * 
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Department of Commerce Plans Long-Range Study of United States Transportation 


George T. Moore, assistant secretary of Commerce for Administra- 
tion, United States Department of Commerce, outlined recently to a con- 
gressional committee the details of a long-range program to formulate 
a ‘‘broadened and coordinated transportation policy embracing all trans- 
portation media and the nation’s transportation as a whole.’’ In carry- 
ing out the program, the Department plans to add 12 transport eco- 
nomists, according to news reports. 

The program was revealed by the subcommittee on Department of 
Commerce and related agencies of the House Appropriations Committee 
in the transcript, released February third, of closed-door appropriation 
hearings held in January. 

With regard to the current study, Mr. Moore said: 


In addition to making it possible to undertake a long-range 
treatment of the various facets of the department’s responsibility 
in this area, this increase provides for follow-up activities in the 
Executive Branch with respect to the special study of transporta- 
tion which the President directed the Secretary to make in his 
1959 budget message. The study is practically complete and will 
be communicated to the President in the near future. 


E. G. Plowman and the Eastman Policies 


Mr. E. G. Plowman, vice president-traffic of the United States Steel 
Corporation, at the graduation dinner of the fourteenth Institute on 
Railroad Management, American University, Washington, D. C., on 
January 22, 1960, discussed the influence of Joseph B. Eastman on 
transportation policies. The basis of Mr. Plowman’s talk was a recent 
book, ‘‘The Politics of Railroad Coordination, 1933-1936,’’* by Earl 
— the Joseph B. Eastman Professor of Political Science, Amherst 

ollege. 

Mr. Plowman said the book asserted that in the early 1930’s, the 
late Joseph B. Eastman had been a ‘‘failure’’ as Federal Coordinator 
of Transportation, but that in World War II, he had been a ‘‘success’’ 
as director of the Office of Defense Transportation. As Mr. Plowman 
measures these activities in retrospect, Mr. Eastman succeeded as both: 
as federal coordinator and as director of ODT. He concludes the ‘‘ap- 
parent failure’’ of Mr. Eastman as federal coordinator was a necessary 
‘*prelude’’ to his later role as director of ODT. 

Mr. Plowman said, in part: 


* * * From the standpoint of evaluating Eastman’s impact 
upon and relation to today’s national transportation problems, 
clearly the period to consider is not the quarter century of his 
actual career in Washington, but rather, the more than 40 years 
from 1914 through 1955. 


*1.C.C. Practitioners’ Journal, Vol. XXVII: No. 4, January, 1960, pages 395-396. 
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We see that Eastman’s concept of an over-all government de- 
fense transportation agency composed of competent executives, 
recruited from both government and the several transportation 
industries, is now being urged upon OCDM (Office of Civilian and 
Defense Mobilization) at its new and government-wide level. An 
agency staffed in this joint manner will surely follow the Eastman 
pattern. 

It will use painstaking research to establish facts; it will use 
government orders as little as possible. It will seek to the fullest 
extent the loyal and understanding self-control of transportation 
by both users and carriers. * * * 


U. S. Share of Seaway Tolls Provides $2 Million Excess Above Operating Costs 


Administrator Lewis G. Castle of the St. Lawrence Seaway De- 
velopment Corporation reported on January eighth that the United 
States portion of revenue for the 1959 navigation season, April through 
December 3, was enough to pay all operating costs and to provide an 
excess of $2 million to be returned to the United States Treasury. 

According to the Seaway Development Corporation, 20,100,000 tons 
of cargo were carried through the St. Lawrence Seaway, Montreal to 
Lake Ontario, in the 1959 navigation season. This figure is 8,300,000 
tons, or 71 percent greater than cargo carried through the old St. 
Lawrence Canal in 1958. Cargo transported through the Welland Canal 
during the 1959 navigation season totaled 26,900,000 tons, which was 27 
percent greater than the 1958 traffic total. 


W. Lennig Travis and John E. Bellwoar, Panelists 


Two members of the national Association of I. C. C. Practitioners 
participated in a recent panel discussion on the Transportation Act of 
1958, at a meeting of Chapter 4, Delta Nu Alpha Transportation Fra- 
ternity, in Philadelphia. They were W. Lennig Travis, traffic research 
director, The Atlantic Refining Company, and a past president of the 
national association; and John E. Bellwoar, traffic manager, Paper 
Manufacturers Company, and past president of Eastern Industrial 
Traffic League. Mr. George E. Pratt, of the Traffic and Transportation 
Council, Greater Philadelphia Chamber of Commerce, was moderator. 


Publications 
Volume 71 of Motor Carrier Cases 


The Interstate Commerce Commission announced early in February 
that Volume 71 of the Motor Carrier Cases is now on sale at the United 
States Government Printing Office. Cost is four dollars ($4.00) per 
copy and covers period March, 1957 through June, 1957. 

This volume is first in a series to include only reports of decisions 
in cases involving operating rights. It also contains an improved system 
of index-digesting. Five times the number of topical headings are in- 
cluded as compared with the headings used in earlier volumes. There is 
a liberal use of cross-references. 

During the time the new revised master list was being evolved, 
current volumes were held up. It is expected now, however, that index- 
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ing of back volumes under the new system will go forward. The index- 
digests for Volume 300 of the general series of Commission reports and 
Volume 72 have been prepared according to the new plan, and both 
volumes are expected to be available soon. 

This project has been under the direction of Walter W. Dwyer, 
chief of the Section of Reference Services, Office of the Secretary at the 
Commission. More than 10,000 titles were studied in preparing the new 
master list of headings. 


Releases by Bureau of Transport Economics & Statistics 


The Bureau of Transport Economics and Statistics, of the Interstate 
Commerce Commission, has recently released the following statements: 


SS-6 State-to-State Distribution Manufacturers and Miscellaneous 
and Forwarder Traffic (C.L.) Traffic and Revenue, Year 
1958. 

SS-7 State-to-State Tons of Revenue Freight Originated and Tons 
Terminated by States and Commodity Class, Year 1958. 

MS-2 Distribution of Petroleum Products by Petroleum Adminis- 
tration Districts, Second Quarter 1959. 

QC-1 Quarterly Comparisons Traffic and Revenue by Commodity 
Classes, Second Quarter 1959. 


Issued as information, the statements have not been adopted by the 
Interstate Commerce Commission. 





LIFE’S RECORDS CLOSED 
By Francis H. Lyncg, Jr. 
Chairman, Memorials Committee 
Henry B. Cooley, 1342 North Terrace Street, Tallahasse, Florida. 
(January 1, 1960). 


G. O. Nickel, Traffic Manager, Bartlett Collins Company, Sapulpa, 
Oklahoma. (January 12, 1960). 


J. L. Richardson, M. K. T. R. R. Co. of Texas, Katy Building, Dallas 2, 
Texas. (August 1, 1959). 














Recent Court Decisions 
By Warren H. Wacner, Editor 





Omission of proposed report in suspension proceeding—objections must be presented 


—time consumed by Commission in deciding case—prejudicial error. 


Watson Bros. Transportation Co. v. United States, et al. No. 0895. 


On February 12, 1960, a three-judge court for the District of 


Nebraska declined to enjoin a decision of the Interstate Commerce 
Commission in a suspension proceeding because an Examiner’s proposed 
report was not served. 





Quoting from the opinion of the court: 


On October 2, 1958, the Commission ordered that the reason- 
ableness of plaintiff’s [reduced] rates be determined by the use of 
its modified procedure under the Commission’s rules of practice. 
Under modified procedure, the Commission has promulgated rules 
which provide a means by which evidence and argument are sub- 
mitted to it in writing instead of by oral hearing (Rule 1.44 e¢ seq.) 
That order also stated : 


Because of the provisions of the Interstate Commerce Act which limit the 
suspension period to 7 months, and the necessity for deciding the issues 
within that period, it is contemplated that no proposed report, or recom- 
mended order and report will be issued in these proceedings, and that the 
initial decision will be made by the Commission or a division of the 
Commission. 


However, on November 5th, one of the protestants requested 
that the order be vacated and that the matter be assigned for oral 
hearing. Plaintiff agreed and by letter requested that ‘‘such hear- 
ing be held in the latter half of January 1959.’’ Plaintiff’s letter 
contained no objection to the ‘‘no proposed report’’ procedure. By 
order of November 4, 1958, the Commission vacated that part of its 
order of October 2, 1958, directing modified procedure and as- 
signed the case for oral hearing ‘‘at the time and place hereafter 
to be determined by the commission.’’? 

On February 2, 1959, the Commission entered an order setting 
the matter for hearing at Omaha, Nebraska, on March 23, 1959, but 
by notice of February 12, the hearing was postponed to April 6, 
1959, ‘‘as the result of changes in the examiner’s itinerary.’’ 

By order dated March 16, 1959, the case was assigned to Ex- 
aminer Hanson for hearing and initial report. This order was not 
served upon the parties. At the conclusion of the two-day hearing 
on April 7, 1959, the protestants indicated they did not desire to 





1 Convenience to a arties governs the place of hearing, 49 U. S. C. 
§ 305(c) and 5 U.S.C 004(a), and the time thereof for economic reasons 
is governed by the . Sibility of an examiner to hear the case and the exist- 
ence of other cases which can be assigned to him for hearing in the same 
general area. 


at 
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file briefs, but if the examiner did permit briefs to be filed they 
urged that the time for filing thereof be set at the earliest possible 
date. They requested the Commission to expedite its decision in 
view of the fact that plaintiff had refused to voluntarily postpone 
the effective date of its proposed rate scale. At the conclusion of 
the hearing Examiner Hanson made the following statement: 


Under Rule 8-B of the Administrative Procedure Act, as | interpret it, 

the parties shall be afforded a reasonable opportunity to submit for con- 
sideration to the officers participating in such decision proposed findings 

— conclusions. How they could do that without filing a brief, | don’t 
now. 


However, | call your attention to Rule 8-A of the Administrative Pro- 
cedure Act wherein the initial decision by an Examiner can be eliminated 
by the Commission when the agency finds upon the record that due and 
timely execution of its functions imperatively and unavoidably so requires. 


It is my opinion that the Commission will so find in this proceeding. 


By order of April 20, 1959, the order assigning the case to Ex- 
aminer Hanson for report was vacated. That order was incorpo- 
rated in the docket in the proceedings but was not served upon 
the parties.” 

By operation of law plaintiff’s proposed rate scale went into 
effect on April 20,1959. 49 U.S. C. § 316(g). 

On May 22, 1959, the Commission, Division 3 rendered its de- 
cision finding that plaintiff had failed to establish that its new 
rates were just and reasonable and ordered cancellation thereof by 
June 25, 1959. The opening paragraph of Division 3’s decision 
reads as follows: 


Due and timely execution of our functions under section 216(g) of the 
Interstate Commerce Act imperatively requires the omission of a recom- 
mended report and order in this proceeding. Requested findings not 
discussed in this report nor sllected, in our findings or conclusions have 
been considered and found not justified. 36 I. C. C. at 563. 


The effective date of the Commission’s May 22nd order was 
postponed as the result of a comprehensive petition for reconsider- 
ation filed by plaintiff. On August 12, 1959, that petition was de- 
nied by the entire Commission and it was ordered that the proposed 
rates be cancelled on October 26, 1959. 

On October 9, 1959, plaintiff filed this action seeking inter- 
locutory and permanent relief, and on October 25, 1959, an inter- 
locutory order was issued staying the effective date of the Commis- 
sion’s order of August 12, 1959, until the matter could be 
considered and determined by the court. 


2At the hearing before this court plaintiff contended that it was not 
served with a copy of this order and therefore it was not legally notified that 
the examiner would not make a report. However, as pointed out by the 
Commission, orders in connection with requesting or vacating initial decisions 
by examiners concern matters of internal procedure within the Commission 
only, and do not require action by the parties. The Commission, therefore, 
is not required to serve them upon the parties. 
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The sole issue raised in the complaint and now before the court 
is whether under the Administrative Procedure Act the orders of 
the Commission of May 22, 1959, and August 21, 1959, should be 
set aside because of the omission of a recommended or initial report 
by the examiner during the administrative proceedings. A pre- 
liminary issue raised in the defendants’ answer is whether plain- 
tiff may pursue this action at all since it knowingly failed to com- 
plain of the alleged error in time to permit a change in procedure. 

This court’s review of the Commission’s action is limited by 
Section 10(e) of the Administrative Procedure Act, 5 U. S. C. 
§ 1009(e), to a determination of whether that action was (1) 
arbitrary, capricious, an abuse of discretion, or otherwise not in 
accordance with law; (2) contrary to constitutional rights, power, 
privilege, or immunity; (3) in excess of statutory jurisdiction, 
authority, or limitation, or short of statutory right; (4) without 
observance of procedure required by law; (5) unsupported by 
substantial evidence * * *; or (6) unwarranted by the facts to the 
extent that the facts are subject to trial de novo by this court. 
This section has been held to mean that the exercise of the Com- 
mission’s discretion will not be overturned even though the review- 
ing court might on the same record have arrived at a different 
conclusion. Canadian Pacific Railway Co. vs. United States, et al. 
D. C. Minn., 158 F. Supp. 248, 252. Cf., Federal Security Ad- 
ministration vs. Quaker Oats Co., 318 U. S. 218, 228. 

The first ground upon which plaintiff bases its action is that 
the Administrative Procedure Act does not permit the omission of 
an examiner’s report under the facts of this case, and that in any 
event the Commission’s finding of justification for the omission 
was not made ‘‘upon the record.’’ It is alleged that the finding 
was made in the report after the record was closed. 

The pertinent provisions of Section 8(a) of the Administrative 
Procedure Act, 5 U. S. C. § 1007, read as follows: 


* * * Whenever the agency makes the initial decision without having 
presided at the reception of the evidence such officers (designated Exami- 
ners) shall first recommend a decision except that in rule making * * * 
(1) in lieu thereof the agency may issue a tentative decision or any of its 
responsible officers may recommend a decision or (2) any such procedure 
may be omitted in any case in which the agency finds upon the record 
that due and timely execution of its functions imperatively and unavoid- 
ably so requires. 


Section 2(c) of the Act, 5 U. S. C. § 1001(b), defines ‘‘rule mak- 
ing’’ as ‘‘agency process for the formulation, amendment, or repeal 
of arule.’’ This section defines ‘‘rule’’ as ‘‘the whole or any part 
of any agency statement of general or particular applicability and 
future effect designed to implement, interpret, or prescribe law 
or policy * * * and includes the approval or prescription of the 
future of rates.’’ 

Section 7(d) of the Act states that the transcript of testimony 
and exhibits, together with all papers and requests filed in the pro- 
ceedings, shall constitute the exclusive record for decision in these 
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matters. The ‘‘record’’ which section 7(d) refers to is the evi- 
dentiary basis for decision. Section 8(b) specifically provides 
that ‘‘* * * All decisions * * * shall be part of the record * * *.’’ 
Therefore, a finding in the Commission’s decision, even though 
the record for the purposes of the reception of evidence is closed, 
would be one made ‘‘upon the record.”’ 

We are of the opinion that sections 8(a) and 7(d) of the Act, 
when read in pari materia, clearly mean that a recommendation or 
initial report may be omitted in any case in which the agency finds, 
upon consideration of all matters of record, that due and timely 
execution of its functions imperatively and unavoidably so re- 
quires. The exceptions in the Administrative Procedure Act were 
intended to permit the omission of an examiner’s report where, as 
in the present case, the law imposes upon the Commission the duty 
to proceed expeditiously. 

Section 15(7) of the Interstate Commerce Act, 49 U. S. C., 
provides: ‘‘the Commission shall give to the hearing and decision 
of such questions preference over all other questions pending before 
it and decide the same as speedily as possible.’’ That section 
further provides that if the proceeding ‘‘has not been concluded 
and an order made within the period of suspension, the proposed 
change or rate, * * * shall go into effect at the end of such period.”’ 
These provisions require expeditious action where the proposed rate 
scale has been suspended, a hearing held and the proposed rates 
are due to go into effect at the end of the statutory period. 

The power to invoke section 8(a)(2) of the Act is discretion- 
ary with the Commission. Colorado Interstate Gas Co. vs. Federal 
Power Commission, 10 Cir., 209 F. 2d 717, reversed on other 
grounds, 348 U. S. 492. We are not convinced that the Commis- 
sion abused that discretion here. In the proceedings before the 
Commission plaintiff was attempting to establish lower rates from 
10 points served, and to justify those rates by comparison with the 
recently established prevailing Cudahy rates which also were under 
investigation. The suspension order issued because the Commission 
had reason to believe that the proposed rates would be unlawful. 
Plaintiff had the burden of proving that the proposed rates were 
just and reasonable, 49 U. 8S. C., § 316(g), together with proving 
that they were compensatory. 

Plaintiff’s alleged purpose for reduction in rates was to suc- 
cessfully compete with nonregulated carriers. But the Commission 
found that it had made no serious effort to compete with the non- 
regulated carriers. The Commission further found that plaintiff’s 
competitors had gained substantial volume of traffic since the estab- 
lishment of the Cudahy rates; that it presented no adequate evi- 
dence of the compensatory nature of the proposed rates; and that 
its proposed reductions ‘‘obviously would result in serious disrup- 
tions in the rate adjustment of both the rail and motor carriers, 
and would make impossible the establishment of any semblance of 
stability in the rate structure while the other proceedings (Cudahy- 
seale) are pending.’’ 306 I. C. C. 563, 569. 
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The Commission found no justification for the rates becoming 
effective, and since, by operation of law, the plaintiff’s proposed 
rate scale had gone into effect at the end of the 7 month statutory 
period, the Commission took all legal steps necessary to maintain 
proper lawful rates for the good of the national transportation 
system as expeditiously as possible. The omission of the examiner’s 
report shortened the time in which plaintiff’s proposed rate scale 
would remain in effect... . 

In the proceedings before the Commission the basic facts were 
definitely established. The parties had received notice; were given 
the opportunity to be heard and to present evidence; to know and 
contest the claims of the opposing parties; and to submit argument. 
The plaintiff was accorded all of the requirements of due process. 
Canadian Pacific Railway Company vs. United States, supra, 158 F. 
Supp. at 256, citing Inland Empire Dist. Council etc. vs. Millis, 
325 U. S. 697, 710; Morgan vs. United States, 298 U. S. 468, 481. 
The only question before the Commission for decision was what 
inferences and conclusions were to be drawn from the facts pre- 
sented. Here the compensatory nature of the rates, the effect of 
plaintiff’s proposed rate scale, and the effect of new rates upon 
those meat packers at points where the rates did not apply in- 
volved questions of judgment upon which the Commission was as 
competent to pass without the examiner’s intermediate report as 
with it, because these questions were plainly within the Commis- 
sion’s expert competency. ‘ 

It appears from the record presented that on at least two 
oceasions during the pendency of the administrative proceedings 
the parties were put on notice that an examiner’s report would 
probably be omitted. In its order of October 2, 1958, the Com- 
mission informed the parties that, because of the provisions of the 
Interstate Commerce Act which limit the suspension period to seven 
months, and the necessity for deciding the issues within that period, 
it was contemplated that no proposed report, or recommended 
order and report would be issued in the proceedings, and that the 
initial decision would be made by the Commission or a Division of 
the Commission. At the conclusion of the oral hearing, when 
plaintiff would not agree to an extension of the effective date of its 
proposed rates, the examiner stated that, in his opinion, an ex- 
aminer’s report would be omitted. Plaintiff is well acquainted 
with Commission practice, but the record does not indicate that it 
raised any objection to the omission of an examiner’s report until 
after the issuance of the Commission’s report. Any objection, 
even though valid, must be raised as soon as possible after the facts 
become known, or with diligence should become known. Magnet 
Cove Barium Corp. vs. United States, 175 F. Supp. 473, 475, af- 
firmed, 361 U. S. 32. 

Plaintiff contends that Division 3 could not have read and 
digested the record and proceedings and prepared its report in 
only 7 working days which elapsed between the brief date and the 
date of its decision. It is the position of plaintiff that Division 3 





MARCH, 1960 635 





was presented with a complete report, representing the views of 
one subordinate official, without benefit of the counter views of 
other interested parties, and adopted that report as its own, in 
violation of Section 8(b) of the Administrative Procedure Act. We 
find this contention to be without merit. The record shows that 
the hearing was concluded on April 7, 1959, and that the decision 
was not rendered until May 22, 1959, 45 days later. The trans- 
cript of oral hearings in Interstate Commerce Commission matters 
is required to be furnished within 15 days after the close of the 
hearing. Division 3 therefore had 30 days in which to study the 
evidence and draft its report. There is no statute or rule which 
requires the Commission to forebear examination and analysis of 
the record until briefs have been filed. 

The record of the proceedings was not voluminous, 36 exhibits 
were introduced and the hearing lasted only 2 days. The record 
presented will not support a determination by this court that the 
Commission acted arbitrarily in omitting the examiner’s report. 
Furthermore, it is not the function of this court to probe the 
mental processes of the Commission. Morgan vs. United States, 
supra, 313 U. S. 409, 422. 

It is well settled that a consideration of the evidence by the 
Commission is a requisite to the full hearing guaranteed by the 
Administrative Procedure Act. However, plaintiff’s allegation 
here that Division 3’s decision must have been prepared by some- 
one other than a member of the Commission is wholly unsupported 
by fact, and even if correct, this court could not conclude that no 
member of the Commission was familiar with the record upon 
which the decision was based. 

Section 8(b) of the Administrative Procedure Act provides 
that prior to each decision the parties shall be afforded a reason- 
able opportunity to submit, for the consideration of the officers 
participating in such decision, proposed findings and conclusions or 
exceptions to the decisions or recommended decisions of subordin- 
ate officers. Rule 1.91(e) of the Interstate Commerce Commission’s 
General Rules of Practice provides that each brief should include 
requests for such specific findings as the party desires the Com- 
mission to make. Section 8(b) of the Act states alternatively that 
parties may either submit proposed findings and conclusions or 
exceptions to the decisions or recommended decisions. The Com- 
mission’s Rules of Practice allow parties to submit requested find- 
ings and conclusions in their briefs. Therefore the fact that plain- 
tiff was afforded the opportunity to submit requested findings and 
conclusions in its brief filed on May 11, 1959, satisfies the require- 
ments of the Act. 

Section 10(e) of the Administrative Procedure Act, 5 U. S. C. 
§ 1009(a), after setting forth the scope of judicial review provides: 

In making the foregoing determinations the court shall review the whole 


record or such portion thereof as may be cited by any party, and due 
account shall be taken of the rule of prejudicial error. 
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Plaintiff does not complain that it did not obtain a fair hear- 
ing or that the decision of the Commission on the merits was er- 
roneous in any respect. We are not convinced that there was 
prejudice to the plaintiff in the omission of the examiner’s report 
since the issue here did not relate to basic facts. Credibility of 
witnesses was not a vital factor and no accusatory or disciplinary 
issues were involved. The Commission did not need the examiner’s 
report as an aid in reaching a decision. ‘‘The structure of a rate 
schedule calls in peculiar measure for the use of that enlightened 
judgment which the Commission by training and experience is 
qualified to form.’’ Mississippi Valley Barge Co. vs. United States, 
292 U. S. 282, 286-287. 

While plaintiff sets forth various allegations of error in its 
complaint, it fails to allege in what fashion the result would have 
been different had these alleged errors not occurred. The Com- 
mission’s alleged failure to observe technical requirements, or its 
failure to properly exercise its power is not alone sufficient to war- 
rant a reversal of the Commission’s decision. The error com- 
plained of must be found to have constituted prejudicial error 
before a reversal can be required. 

The inquiry before the Interstate Commerce Commission here 
was as to the lawfulness of plaintiff’s proposed rates and plaintiff 
was afforded the fullest opportunity to submit evidence sustaining 
its statutory burden of proof. Division 3, and then the full Com- 
mission made the ultimate conclusion that plaintiff’s proposed 
rates were not lawful. Plaintiff does not allege that that conclusion 
was erroneous. It does not offer anything to show how the ulti- 
mate result would be different if this court were to require the 
Commission to correct the alleged procedural errors. 

It is the conclusion of the court that the elimination of the 
examiner’s report on a finding of necessity under the Administra- 
tive Procedure Act will not suffice to upset the administrative pro- 
ceeding to which plaintiff does not object on the merits. Plaintiff 
has alleged a technical procedural error in a proceeding in which 
it received a full and fair hearing plus a report setting forth the 
Commission’s action and detailed reasons therefor. Plaintiff filed 
a comprehensive petition for reconsideration or further hearing 
and the entire Commission considered the numerous points alleged 
in said petition. In our opinion the omission of an examiner’s 
report was neither arbitrary, detrimental nor prejudicial. 

Judgment will be entered vacating and setting aside the tem- 
porary restraining order of October 25, 1959, and dismissing the 
complaint. 





Rail Transportation 
By Joun F. Doneuan, Editor 


Tobacco—North Carolina to Central Territory 


In its report and order dated January 11 and released January 20, 
covering I & S M-11248 and I & S 6867, division 2 has found that certain 
proposed reduced rail rates and proposed reduced motor rates for the 
transportation of cigarettes and manufactured tobacco from North 
Carolina points (also from Richmond and Petersburg, Va., on rail 
movements) to Chicago, Peoria, Indianapolis, St. Louis, Milwaukee, and 
specified points in Ohio and Michigan, are not shown to be just and 
reasonable. 

The division’s report states that even though the evidence clearly 
indicated the reduced rates proposed by both the rail and motor carrier 
respondents in the proceedings to be compensatory, approval of either 
the motor or rail schedules and disapproval of the other, would cause 
a substantial diversion of traffic to the mode with the lower rate schedule. 
The effect of approval of both schedules would be to unnecessarily dis- 
sipate much-needed revenue that now enables the carriers involved gen- 
erally to operate profitably. 

The division concluded that— 


Where, as here, carriers of competing modes of transportation propose 
reductions in their rates from levels not in excess of reasonable maximum rates 
for the sole purpose of attracting regulated traffic one from the other, and the 
only result thereof to the respondents would be a net revenue loss for all the 
carriers concerned, the proposals constitute a destructive rate war which this 
Commission is empowered to avert. Any different conclusion would serve to 
impair, rather than foster, sound economic conditions in transportation and 
among the several carriers, and lead ultimately to large-scale dissipation of 
carrier revenues needed to preserve and maintain a national transportation sys- 
tem adequate to meet the needs of commerce and the national defense. 


Coal to New York Harbor Area 


In a proposed report by Examiner E. L. Boisseree, released Febru- 
ary 1, 1960, Docket 32871—conditional reduced rates on bituminous coal, 
carloads, from origins in Pennsylvania, West Virginia, Virginia and 
Kentucky to destinations along the Atlantic seaboard, Salem, Mass. to 
Baltimore, Md., including Albany, N. Y.—are found just, reasonable 
and lawful. 


New York Central Key-Point Restriction Removed 


In the proposed report of Hearing Examiner Thomas F. Kilroy 
served January 25, 1960 in Docket MC-67916 (Sub 14), it is recom- 
mended that the Commission approve petition filed by the New York 
Central seeking modification of its motor carrier certificate so as to 
eliminate Elkhart, Ind.-Niles, Mich., as a key-point restriction with re- 
spect to transportation of commodities handled in railway express service 
and milk, cream and newspapers moving in railroad baggage service. 


37 
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Lehigh Valley Motor Carrier Subsidiary Operations 


Hearing Examiner C. Evans Brooks in a proposed report served 
January 25 in Docket MC-118621 (Sub 3) has recommended that the 
Commission find that public convenience and necessity require operation 
by Black Diamond Transport Company, a wholly owned motor sub- 
sidiary of the Lehigh Valley, in the transportation of general commodi- 
ties between Wilkes-Barre, Pa., over irregular routes to and from points 
in Pennsylvania. The report discloses that the authority recommended 
would be limited to service auxiliary and supplemental of trailer-on- 
flatear service of the Lehigh Valley. 


Intrastate Rates—Oregon 


On January 21, the Commission released proposed report of Hear- 
ing Examiner Leonard J. Kassel in Docket 32808, in which it is recom- 
mended that the Commission should find intrastate rates applicable to 
rail transportation between points in the State of Oregon cause unjust 
discrimination against and undue burden on interstate commerce to the 
extent that such intrastate rates are below the level of interstate rates 
on like commodities increased as permitted by the I. C. C. in Ex Parte 
Nos. 196, 206 and 212. 


Routing Restrictions Decisions 
Cement 


The report of Division 2, dated January 14, in I & S 7121, found 
routing restrictions in schedules proposed to be published by the Atlantic 
Coast Line in connection with joint through rates on cement, from points 
in Alabama, Florida, Georgia, Kentucky, Louisiana, Mississippi, Mis- 
souri, and Tennessee, to points in North Carolina, South Carolina and 
Virginia are not shown to be just and reasonable. 

The schedules were protested by the shipper, Penn-Dixie Cement 
Corp., which the division found would be benefited by the continued 
availability of routes not shown to constitute wasteful operation nor 
to be unduly circuitous. 


Liquefied Petroleum Gas 


On January 21, the Commission released the report of division 2 
dated January 12, in I & S Docket 6941 (also covering I & S 6944) 
in which it was found that routing restrictions proposed by the Southern 
Railway Company and its System lines in connection with reduced joint 
rates on liquefied petroleum gas from origins in Southwestern territory, 
including Kansas and Missouri, to destinations in Southern territory, 
and between points in the South, are not just and reasonable nor con- 
sistent with the public interest. 


Milwaukee Road—Rock Island Merger Study 


The Milwaukee and Rock Island Railroads have revealed their 
studies of a possible merger have progressed to where they are hiring 
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consultants to look into the engineering, legal and financial aspects of 
such a combination, according to the Wall St. Journal of February 10th. 

The consulting firms are R. W. Pressprich & Co., New York invest- 
ment banking house; Sidley, Austin, Burgess & Smith, Chicago law firm, 
and Cloverdale & Colpitts, New York consulting engineers. 

The announcement was made jointly by Leo T. Crowley, chairman 
of the Chicago, Milwaukee, St. Paul & Pacific Railroad, and J. D. 
Farrington, chairman of the Chicago, Rock Island & Pacific Railroad. 

The Milwaukee Road has 10,591 miles of track and Rock Island 
operates 7,584 miles. The total of 18,175 miles would surpass the 13,097 
miles of track operated by the Atchison, Topeka & Santa Fe Railway, 
now the largest U. S. line in terms of track. 





Motor Transportation 


By Ricuarp R. Siemon, Editor 


What is a Trailer? 


One answer to the question, ‘‘when is a trailer, a trailer?’’ was 
given by the Commission in MC-C-2202, Leonard Bros. Transfer & 
Storage Co., Inc. v. Dealers Transit, Inc., decided January 14, 1960 
(corrected January 25, 1960). In question was the propriety of the 
movement of ordinary freight trailers in which electronic and related 
equipment used in the testing and tracking of aircraft is permanently 
affixed and the occasional loading of loose scientific equipment to be used 
in conjunction with the mounted instruments. Defendant’s pertinent 
authority covered the transportation of trailers other than those designed 
to be drawn by passenger automobiles. 

Rejecting a contention that ‘‘the so-called mobile units are merely 
the ‘instruments of transportation’ and that the equipment loaded 
therein is actually the commodity transported,’’ the Commission con- 
sidered, inter alia, the fact that the trailers and attached equipment 
moved as units, the way various witnesses described the units, and the 
appearance or character of the equipped units, and concluded that they 
remained ‘‘trailers.’’ See Interstate Van Service, Inc., Ext.—Trailers 
& Passengers, 62 M. C. C. 325. 


Disapproval of General Released-Rate Rule Affirmed 


In Ex Parte MC-49, Released Rate Rules—National Motor Freight 
Classification (and related rail case), decided January 11, 1960, the 
Commission affirmed its earlier finding (306 I. C. C. 495) that it has no 
authority to approve general released-rate rules. In addition to the 
earlier arguments, especially those relating to general released-rate 
orders in connection with express rates, applicants relied on the approval 
in Released Rates Order MC-423, entered May 29, 1958, of general re- 
leased rates on joint motor-air or air-motor transportation of property 
other than ordinary livestock. However, the Commission found no 
reason to modify its prior report, since the statute under which civil 
aviation is regulated contains no limitation-of-liability provision similar 
to section 20(11) of the Interstate Commerce Act, and the motor-air 
general released-rate order is similar to that entered in connection with 
railway express rates fully discussed in the first report. Commissioners 
Arpaia and Hutchinson dissented for the reasons expressed in their 
earlier dissents. 


Unauthorized For-Hire Transportation 


In MC-C-2189, Mumby, Investigation of Operations, decided Janu- 
ary 21, 1960, division 1 considered the latest in a long line of alleged 
private carrier operations involving the transportation of fungibles. 
The division found that the operation constituted for-hire carriage re- 
quiring operating authority, despite an elaborate arrangement which 
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involved the occasional employment of brokers, the outright purchase 
of the sugar, the quotation of a delivered price, the assumption of risk 
of fluctuations in the market through term contracts, and warehousing 
of some sugar for subsequent resale. The prime ‘service furnished, 
according to the division, was the transportation and the purpose was to 
profit from the transportation. The nontransportation aspects of the 
operation were merely undertaken to further the business of furnishing 
motor carrier transportation. 

Contrary to its practice in similar recent decisions, in view of ‘‘an 
increasing number of cases of this type coming before us, and the fre- 
quency with which the commodity involved in such cases is sugar or 
another fungible such as flour,’’ the division directed the cease and 
desist order against those acting as carriers and ‘‘to all the persons 
interested in, or affected by, the unlawful practices of the parties 
actually operating as carriers, ...’’ 


Amortizing Intangibles 


The Commission announced January 4, 1960, a proposed amend- 
ment to the motor carrier accounting regulations to require the amorti- 
zation over a period not to exceed ten years or the immediate write-off 
of the amount initially includible in Account 1550, Other Intangible 
Property, in the purchase of all or a portion of a motor carrier system 
constituting a distinct operating unit. The effect of the proposed rule. 
which will codify an existing case-by-case practice not specifically pro- 
vided for in the present rules, will be to eliminate from the carrier’s 
asset accounts any ‘‘good will’’ or ‘‘going value’’ of newly acquired 
operating property, once the amortization or write-off is complete. 

The proceedings are designated No. 32155, Uniform System of 
Accounts for Class I and Class II Common and Contract Motor Carriers 
of Property, and No. 32156, Uniform System of Accounts for Class I 
Common and Contract Motor Carriers of Passengers. The deadline for 
written views and requests for oral argument or public hearing was 
February 29, 1960. 


Notes 


Specific cost data based on operating experience with the traffic in 
question found more realistic than territorial averages (I & S M-12723, 
Malt Beverages—Between N. Y., N. J., and Connecticut, 1-4-60;1 & S$ 
12233, Lead and Zinc Concentrates—Salmo, B. C., to Idaho, 1-14-60; 
1 & S M-12845, Building Material—Joliet, Ill., to Detroit, Mich., 1-21-60) 
... ‘‘ecommodities requiring the use of special equipment’’ following the 
description ‘‘Contractor’s machinery and equipment, heavy machinery,”’ 
defines the nature of the transportation service performed as one within 
the scope of a heavy hauler (I & S M-11779, Petroleum—Union Cartage 
Company, 1-6-60) . . . failure to establish or extend coverage of com- 
modity rates—where existing rates not shown to effect an embargo— 
does not reflect adversely against existing carriers, in application case 
(MC-110814 Sub 9, Linkenhoger Extension—Beaumont, Texas, 1-15-60) 

. failure to file notice of intent to protest, formal protest, or written 
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petition with request for leave to intervene bars intervention (MC- 
117527, Comstock Steel Company Contract Car. App., 1-15-60) ... 
proposed shipper allowance for single pickup of multiple shipments dis- 
allowed (I & S M-12649, Pickup of Multiple Shipments at Rochester, 
N. Y., 1-14-60) . . . salt containing ‘‘substantial quantities’’ (up to 
10% by weight) of chemicals or other additives has lost its identity as 
‘*salt’’ and become ‘‘salt product’’ (MC-115311 Sub 15, J. & M. Trans- 
portation Co., Inc., Extension—Salt, 1-18-60) . . . ‘‘ petroleum products’’ 
include anhydrous ammonia and aqua ammonia derived from natural 
gas, nitrogen fertilizer solutions processed from the anhydrous ammonia, 
and ethylene dibromide derived from action of bromine on ethylene gas 
(MC-111170 Sub 42, Wheeling Pipeline Inc., Ext—Ethylene Dibromide, 
1-20-60) . . . expansion of Ravenswood, W. Va., commercial zone (Ex 
Parte MC-37, Commercial Zones and Terminal Areas, 1-22-60). 








Freight Forwarder Regulation 


By Gites Morrow, Editor 


International Air Freight Forwarders—New Economic Regulations 


Effective January 8, 1960, the Civil Aeronautics Board issued 
new economic regulations governing air freight forwarders, which are 
designed to liberalize their authority with expectations of stimulating 
the growth of international forwarding. The new regulations were 
promulgated with Regulation No. ER-288, amending Part 297 of the 
Economic Regulations of the CAB. 

The present title ‘‘International Air Freight Forwarders’’ was 
retained rather than ‘‘ Air Cargo Consolidators’’ as originally proposed. 
Under the new regulations two or more forwarders are allowed to engage 
in joint loading, by filing joint loading agreements with the Board, sub- 
ject to their approval or disapproval. International Air Freight For- 
warders are given the right to operate either as an agent of a shipper 
or as agent of a direct air carrier in event the volume of freight avail- 
able for a consolidated single shipment is inadequate. Utilization of 
this ‘‘stop-loss’’ technique by the forwarder requires that a general 
notice be given which will alert shippers to the possibility that instead 
of consolidating due to less freight than expected, the forwarder may 
move the shipment at the established tariff as agent of the air carrier. 

The new regulation, while prohibiting international air freight 
forwarders from engaging in direct operation of aircraft, permits such 
forwarders to charter aircraft from any direct air carrier authorized 
by the Board to operate cargo charter trips and special services in over- 
seas or foreign air transportation. 

Holders of currently effective letters of registration as interna- 
tional air freight forwarders on the effective date of revised Part 297 
will be issued an ‘‘Operating Authorization as an International Air 
Freight Forwarder.’’ Other persons must make application for such 
authorization as provided in the regulation. 


Freight Forwarder Application Denied 


The I. C. C., division 1, by a report served December 9, 1959, in 
Docket FF-243, denied the application of West Coast Freight Co., Inc., 
for a permit to operate as a freight forwarder of used household goods, 
automobiles, and general commodities, from points in named counties 
in Connecticut, New Jersey, and New York to points in 11 states. The 
Commission adopted the Examiner’s recommended report, supplement- 
ing it by saying in part: 


In freight forwarder applications the burden of ey is upon applicant to 


show by clear and convincing probative evidence that the proposed operations 
will be consistent with the public interest and the national transportation 
policy. In the interest of maintaining sound and equitable regulation of the 
freight forwarder industry, and to avoid improvident and wasteful duplication 
of transportation services and facilities, it is incumbent upon us to require a 
forwarder applicant to establish that existing service is unable or unwilling 
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to meet the reasonable needs of the supporting shipper. In our opinion 
applicant has failed to meet its burden of proof. * * * The mere preference 
for applicant’s service is not sufficient basis to warrant a grant of authority 
in the absence of evidence of some material deficiency in existing service. * * * 
We are convinced that the opposing freight forwarders are able and willing 
to render a reasonably satisfactory service for the supporting shippers; and 
that the institution by applicant of a new, competitive service as proposed, 
would result in needless and uneconomic duplication of existing facilities. 


This decision evidently gives weight to the amendment to section 
410(d) enacted in 1957. 


Motor Certificate Denied—Sought to Serve Forwarder 


The I. C. C. division 1, in a report served January 14, 1960, denied 
the application of Eagle Motor Lines, Inc., Birmingham, Ala., for a 
certificate authorizing operation as a common carrier by motor vehicle 
over irregular routes, of iron and steel articles on flatbed equipment 
from Decatur, Guntersville and Whitesburg, Ala., to points in Alabama, 
Georgia, and Tennessee. This was an extension application. 

Applicant was supported by I & S Forwarding Company, which 
consolidates shipments at Monaco, Pa., into bargeload lots and unloads 
at the Alabama ports. I & S alleged that existing rail and motor car- 
rier service was not satisfactory and even though an existing carrier 
might have appropriate authority and suitable equipment, it would not 
use that service if it had not entered into a satisfactory compensation 
agreement. 

The Commission said with respect to the supporting forwarder: 


While freight forwarders, like | & S, are permitted by the act to establish 
compensation agreements with motor common carriers, the absence of such 
agreement alone is not sufficient to warrant a finding that the existing motor 
common carrier service available 1s not adequate for such freight forwarder’s 
reasonable transportation needs where the existing service has not been used 
and no showing is made that the existing carriers are unwilling or unable to 
meet such needs. 


1. C. C. Finds No Clayton Act Violation—Forwarder Control 


The I. C. C., division 4, in F. D. 20506, issued December 11, 1959, 
denied petition filed by Clipper Carloading Company, Inc., which al- 
leged that ABC Freight Forwarding Corporation and its subsidiaries 
Blue Ribbon Express, Inec., and Midland Forwarding Corporation were 
operating in violation of section 7 of the Clayton Act. 

Clipper filed a complaint on December 10, 1958, requesting the 
Commission to institute an investigation of the arrangement under 
which ABC operates Blue Ribbon and Midland to determine whether 
a violation existed. The Commission said that no sufficient basis 
exists for believing that there has been any substantial lessening of 
competition or tendency to create a monopoly of freight forwarder 
traffic in any section of the country within the meaning of section 7 
of the Clayton Act, or for the issuance of the complaint requested, and 
denied the petition. 
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0. REGULATION * 
02. Federal Regulation 


02.0 Interpretation of Act 
02.00 Generally 


02.00 It has been urged in several proceedings before Commission in 
which sec. 15a(3) was concerned, and is implied here, that where proposed 
reduced rates are on compensatory level, especially where they are above 
full cost, they should be permitted to take effect, regardless of net revenue 
effect upon proponents thereof or upon carriers generally. Such viewpoint, 
especially with respect to high grade traffic, is too narrow and out of 
harmony with National Transportation Policy. Followed to its logical 
conclusion, it would gradually and inevitably result in leveling downward 
of rates generally on high grade, heavy volume traffic, from which most 
carrier profits are derived, to point where they would cease to yield more 
than out-of-pocket cost. Effect would be to unnecessarily dissipate much 
needed revenue that now enables carriers generally to operate profitably, 
and rail carriers in particular to defray deficits which ensue from passenger- 
train and L.C.L. services and from transportation of many commodities, 
including certain farm products, which do not move freely at rates yielding 
full cost. I & S M-11248, Tobacco—N. Car. to Central Territory, 

a GG. vcecg Bee, Eee. & 


04. Exempt Operations 


04.0 Agricultural 
04.00 Scope 


04.00 Sec. 7(c) of Transportation Act of 1958 provides a ‘‘grand- 
father” clause for benefit of those carriers engaged in bona fide for-hire 
transportation by motor vehicle of those commodities previously ‘‘exempt” 
from economic regulation but made subject thereto by enactment of 1958 
Act. Included among these newly regulated commodities are bananas and 
coffee beans, subjects of instant application. MC-117888, J. M. Goldberg 
Inc. Com. Car. “Grandfather” App., 1-4-60, Div. 1. 

04.00 Administrative Ruling No. 107 of Bureau of Motor Carriers, 
as here pertinent, lists honey and fruit shipped in brine to retain freshness 
as commodities within exemption of amended sec. 203(b)(6). Compare 
79 M. C. C. 449. MC-108053, Sub 21, Little Audrey’s Transp. Co., Inc. Ext. 
—Commodities in Tank Vehicles, 12-31-59, Div. 1. 


04.2 Transportation by Water 
04.20 Generally 


04.20 Commission has no control over rates of unregulated barge lines. 
I & S 7008, Export Soybeans—Southwest & South to Gulf Ports, .... I. C. C. 
..+., 1-18-60, Div. 2. 


05. Types of Carriage 


05.0 For-Hire Carriers 
05.00 Generally 


05.00 Lease is not of record, nor was applicant able to recall specific 
terms thereof. Admittedly, however, he drove vehicle, maintained it, and 
paid public liability and property damage insurance. Compensation was 
based on quantity transported as had been practice prior to entering into 
arrangement. During three years prior to hearing, applicant also leased 
his equipment to George W. Brown, Inc., of Bronx, N. Y., a motor common 
carrier, for transportation of sheet steel from Buffalo, N. Y., to points in 
Conn., R. I., Md., N. Y. and N. J. Applicant again retained possession and 


* References to mimeographed decisions which are not to be printed in full in 
Commission reports are to docket number and date. Table of Cases at end of Index. 
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control of equipment at all times under these purported leases. Clearly, 
so-called lease-arrangements were not bona fide, and applicant’s operations 
thereunder were for-hire transportation subject to part II of Act. Compare 
788 M. C. C. 161 and 79 M. C. C. 727. MOC-117970, A. D. Stucker Com. Car. 
App., 1-7-60, Div. 1. 


05.1 Common Carriers 
05.10 Generally 


05.10 On this reccrd, there is no evidence that applicant’s proposed 
service is designed to meet any distinct requirements of supporting shipper, 
or that any equipment would be assigned exclusively to this shipper. On 
contrary, applicant’s proposed service appears to be type of service which 
would be held out and accorded to any shipper of considered traffic. Service 
proposed by applicant is common carriage. MC-44947, Sub 15, Deioma 
Trucking Co. Ext.—Port Homer, 1-19-60, Div. 1. 


05.2 Contract Carriers 
05.20 Generally 


05.20 Inasmuch as applicant proposes to serve single shipper, to dedi- 
cate vehicles to this shipper’s exclusive use, and to enter into long term 
contract, his proposed operation would be that of contract carrier. MC- 
117713, George Bennett Com. Car. App., .... M. C. C. , 1-5-60, Div. 1. 


05.20 Inasmuch as applicant proposes to continue to serve single 
shipper, to dedicate vehicles to this shipper’s exclusive use, and to enter into 
a long term contract, proposed operation would not change its present status 
as contract carrier. MC-112774, Sub 3, Gurran Chemical Co., Inc. Ext.— 
Bound Brook, N. J., 12-29-59, Div. 1. 


05.23 Number of Patrons 


05.23 While there is no definite number of contract shippers beyond 
which operation becomes that of common carrier, it is clear that applicant’s 
contracts with 24 shippers do not adhere to statutory requirement, “. . . 
under continuing contracts with one person or a limited number of persons 

.’ MC-40021, Sub 3, Ralph McLaughlin Conversion Proceeding, 1-18-60, 


Div. 1. 
1. PROCEDURE 
11. Proceedings 


11.8 Reparation 
11.81 Rail—Generally 


11.81 Before award of reparation can be made under issue such as 
here, it must be shown that assailed rates exceeded reasonable maximum 
level. Evidence before us is not convincing that such showing has here 
been made. No. 82758, Carborundum Co. v. Louisville & N. R. Co., .... 
; , 1-5-60, Div. 3. 


11.9 Limitation of Reparation Actions 
11.94 Toll of Statute 


11.94 On April 29, 1954, originating carrier registered 46 C.Ls. in 
name of Mead Sales Co. to toll statute. Under rule 1.25(e) of Commission’s 
General Rules of Practice, such registration is deemed equivalent of informal 
complaint filed on behalf of shipper. All shipments were made in name of 
Mead Sales Co., to whom paper was sold by Mead Corp. However, Mead 
Corp. bore freight charges, either by prepaying charges or by invoicing 
shipments on freight-allowed basis. 

These companies were or are separate entities, and thus formal com- 
plaint may not be considered as continuation of informal proceeding. See 
92 1. C. C. 485, and 196 I. C. C. 547. 


Complaint is barred by statute. No. 32922, Mead Corp. v. Baltimore 
&0. BR. Oa, .... LC. C. , 12-29-59, Div. 3. 
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11.94 Transportation within U. S. was performed by defendant car- 
riers, for which they had on file with Commission separately published rate 
from border point. They were answerable for that rate, and not for any 
rate or rule maintained by Canadian carrier which may have applied on 
shipment. Claim for overcharges filed by complainant with Canadian Na- 
tional on Feb. 14, 1956, did not toll statute insofar as U. S. carriers are 
concerned. Since instant complaint was filed more than two years after 
shipment was delivered at destination, it may not be considered. No. 32434, 
U. S. Overseas Airlines, Inc. v. Pennsylvania R. S. Lines, .... I. C. C. ...., 
1-15-60, Div. 2. 


14. Process & Notice 


14.0 Generally 
14.0 Generally 


14.0 Navajo Freight Lines, Inc., Hopper Truck Lines, and Smith- 
Haywood Lines were permitted by board to intervene at hearing. These 
carriers had not filed notice of their intent to protest with applicant and 
this Commission as required by sec. 1.241(c)(1) of General Rules of Prac- 
tice; they had not filed formal protests as provided by sec. 1.240(c); nor 
were their requests at hearing for leave to intervene accompanied by written 
petition as required by sec. 1.241(c)(2). In circumstances, board erred in 
permitting them to intervene at hearing and participate in proceeding. 
Accordingly, evidence presented by them will not be considered. MOC-117527, 
Comstock Steel Co. Cont. Car. App., .... M.C.C. ...., 1-15-60, Div. 1. 


14.2 Upon Applications 
14.20 Generally 


14.20 Motion to dismiss application is overruled. Clearly, notice in 
Federal Register fully apprised protestants of nature of commodities sought 
to be transported and territory involved. Although distinction is drawn 
between regular and irregular route operations, broad commodity authority 
sought accorded public adequate notice of authority sought and operations 
proposed and no injury to protestants resulted from nature of evidence 
adduced in support of application. MC-107107, Sub 96, Alterman Transport 
Lines, Inc. Ext.—Food Products, 12-30-59, Div. 1. 


15. Parties 


15.0 Necessary Parties 

15.03 Applicants 

15.03 Partnership, though affiliated with present stockholders of Lee 
Way, as it would be following consummation in MC-F-7333, is not necessary 
party applicant within meaning of 39 M. C. C. 271, and it is therefore 
unnecessary to consider its request that it not be subjected to accounting, 
reporting, and securities provisions of part II, as a motor carrier. MO-F- 
7333, Lee Way Motor Freight, Inc.—Control—Sooner Freight Lines, ... 
M. C. C. ...., 12-30-59, Div. 4. 


15.1 Proper Parties 
15.15 Interveners 


15.15 MC-117527, Comstock Steel Co. Cont. Car. App., .... M. C. C. 
, 1-15-60, Div. 1. (Please See 14.0, same title). 
16. Proof 


16.0 Generally 
16.05 Presumptions 


16.05 Record is silent as to whether or not any adversely affected 
rail carrier has agreed to cancellation of joint rates and routes in connection 
with their respective lines. It may reasonably be presumed that affected 
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rail carriers have not consented fully to cancellation proposea. See 288 
I. C. C. 240, 241. I & S 7121, Routing Restriction—Atlantic Coast Line 
ca Lee 1-14-60, Div. 2. 


16.1 Issues 
16.10 Generally 


16.10 In proceedings under ‘“‘grandfather’”’ clause only issue is scope 
of “bona fide’”’ operations on statutory date and since that time. MC-32050, 
Sub 1, Joseph Mitchell & Son, Inc. Com. Car. “Grandfather’’ App., 1-14-60, 
Div. 1. 


16.10 While it is true that issuance of considered authority would 
include incidental right under sec. 208(c) of Act to conduct charter opera- 
tions between points served by involved regular route and other points in 
U. S., real issue is whether public convenience and necessity require regular- 
route operations for which authority is sought. MC-115262, Sub 1, Red 
Lion Bus Co., Ext.—Whiteford, Md., 12-22-59, Div. 1. 


16.2 Burden of Proof 
16.20 Generally 


16.20 Regardless of where burden of proof lies, carrier subject to 
regulation by Commission is expected to aid in disposition of proceeding to 
which it is a party. See 307 I. C. C. 59. F. D. 20748, Chicago, R. I. & 
P. R. Co.—Discontinuance of Service bet. Kansas City, Mo. & Ft. Worth, 
Texas, 12-29-59, Div. 4. 


16.23 I & S Proceedings 


16.23 Proposed schedules embody initial rates. Burden of proving 
their unlawfulness rests with protestants. I & S M-12233, Lead & Zinc 
Concentrates—Salmo, Brit. Col. to Idaho, .... I. C. C. ...., 1-14-60, Div. 3. 


16.23 Sec. 15(3) of Act provides that in proceeding which concerns 
proposal to cancel through route or joint rate without consent of all carriers 
parties thereto or authorization by Commission, burden of proof shall be 
upon carrier or carriers proposing such cancellation to show that it is con- 
sistent with public interest, without regard to short-hauling or other provi- 
sions of paragraph (4) of that section. I & S 7121, Routing Restriction— 
Atlantic Coast Line R. Co., .... I. C. C. ...., 1-14-60, Div. 2. 


16.23 Burden of proof, under sec. 216(g) of Act, is upon proponent to 
show that changed charge is just and reasonable. I & S M-12808, oe 
In-Transit to Load or Unload at Midwestern Points, a. & 
12-31-59, Div. 2. 


> 


16.3 Official Notice 
16.33 Public Records 


16.33 Official notice of Commission records indicates respondent is 
not now operating and has not for some time; at present owns no equipment 
or real estate; has no effective continuing contracts with any shipper on file; 
and has not filed evidence of insurance ceverage. MC-69239, Sub 2, Rausch 
Transp. Co. Inc. Conversion Proceeding, .... M. C. C. ...., 1-21-60, Div. 1. 


16.5 Testimony 
16.52 Verified Statements 


16.52 Motion to strike portion of protestant’s statement of facts and 
argument on ground that witness did not have personal knowledge thereof 
as required by rule 1.50 of General Rules of Practice is overruled. Matter 
complained of is mostly argument, and it will be so considered. I & S 
M-12728, Synthetic & Rayon = Goods—Monahan Transp. Co., Inc., ... 
I. C. C. ...., 12-81-69, Div. 3. 
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16.56 Evidence in Another Proceeding 


16.56 In instant proceeding, carrier submitted specific evidence show- 
ing revenues and expenses assigned to trains involved. Such specific evi- 
dence governs in this case and accordingly general statement such as was 
made referred to proceeding before state commission is entitled to little 
weight. However, statement, is relevant as admission against interest. 
F. D. 20743, Chicago, R. I. & P. R. Co.—Discontinuance of Service bet. 
Kansas City, Mo. & Ft. Worth, Texas, 12-29-59, Div. 4. 


16.7 Admissibility 
16.75 Hearsay 


16.75 Protestant objects to admission of respondent’s cost-study evi- 
dence on ground that it was based on hearsay, chiefly because certain of 
cost data were furnished by persons under and at request of vice president 
in charge of traffic matters who presented this evidence. It was responsi- 
bility of witness to maintain such statistical information, and it is reasonable 
to assume that he had personal knowledge of facts. Objection is overruled. 
I & S M-12723, Malt Beverages—Bet. N. Y., N. J. & Conn., .... I. C 

, 1-4-60, Div. 3. 


16.8 Degree or Weight of Proof 


16.80 Generally 


16.80 Motion to strike an exhibit which compares operating ratios for 
certain years of protestant with those of Union Pacific, on ground that, 
standing alone, this does not indicate similarity of operating conditions on 
lines of two carriers is overruled. I & S 7041, Lubricating Oil—SWL & 
WTL to Utah, Idaho & Mont., .... I. C. C. , 12-11-59, Div. 2. 


17. Hearing 


17.2 Motions 
17.20 Generally 


17.20 Hearing examiner in accordance with sec. 1.70 of General Rules 
of Practice reserved motion to dismiss for Commission’s consideration and 
decision, and directed that protestants proceed with presentation of their 
testimony. Case being properly before Commission and all procedural 
aspects having been complied with, request for dismissal was not in order 
and will be overruled. F. D. 20748, Chicago, R. I. & P. R. Co.—Discontinu- 
ance of Service bet. Kansas City, Mo. & Ft. Worth, Texas, 12-29-59, Div. 4. 


17.20 Letter from general traffic manager of Colonial Sugar Co., 
interested shipper, setting out position of Colonial, is filed in docket but it 
was not verified or served on protestant and is not part of record. Motion 
to strike is granted. I & S M-12792, Sugar—Chicago, Ill. to Ft. Wayne, Ind., 
eee ee , 12-28-59, Div. 3. 


17.4 Reception of Evidence 
17.43 Rulings 


17.43 Examiner properly rejected complainant’s offer of entire tran- 
script of testimony in Dealers case (rejected Exhibit No. 1), wherein this 
complainant was defendant. Transcript was purportedly offered to establish 
defendant’s admitted performance of type of service described in complaint 
herein. However, such transcript related principally to operations of de- 
fendant (complainant herein) in that proceeding and was comprised largely 
of matters not relevant and pertinent to issues herein. In view of fact that 
complainant failed to offer relevant portions, if any, rejection of exhibit 
was entirely proper and in accord with Rules of Practice. MC-C-2202, 
Leonard Bros. Transfer & Storage Co., Inc. v. Dealers Transit, Inc., .... 

, 1-14-60, Commission. 





i 
} 
i 
: 
; 
+ 


are 


ARO NE OY 


nant 


MARCH, 1960 651 





17.43 Protesting carriers objected to admission of exhibit offered by 
Southern showing allegedly similar routing provisions in effect on other 
commodities transported over Southern, on ground that it was irrelevant. 
Objection, renewed on brief, goes to weight to be accorded evidence, and 
examiner properly overruled objection. I & S 6941, Liquefied Petroleum 
Gas—To & Within South, .... I. C. C. ...., 1-12-60, Div. 2. 


17.5  Argumentation 
17.50 Generally 


17.50 To extent that factual allegations made in any brief are not 
supported by record, they receive no consideration and do not influence 
Commission decision. F. D. 20780, Chicago, M., St. P. & P. R. Co.—Dis- 
continuance of Service—Milwaukee, Wis.-Channing, Mich., ....1I.C.C....., 
1-21-60, Div. 4. 


17.54 Opening Briefs 


17.54 Motion to strike certain statements from protestant’s brief con- 
cerning events which occurred subsequent to hearing is granted. 


Rule 1.91(d) of General Rules of Practice requires that abstract sec- 
tion, not argument section, of brief contain transcript references. I & S 
7041, Lubricating Oil—SWL & WTL to Utah, Idaho & Mont. .... I. C. C. 
eee, 12-11-59, Div. 2. 


17.55 Reply Briefs 


17.55 While Wis. Commission did not file an opening brief, its reply 
brief answered specific contentions in carrier’s brief. Comments in reply 
brief alleged by carrier to be without factual basis largely may be said to 
reflect differences of opinion as to what record shows. F. D. 20780, Chicago, 
M., St. P. & P. R. Co.—Discontinuance of Service—Milwaukee, Wis.-Chan- 
ning, Mich., .... I. C. C. ...., 1-21-60, Div. 4. 


18. Decisions 


18.3 Exceptions 
18.32 Form & Content 


18.32 Applicant’s reply embraces motion to strike portions of ex- 
ceptions relating (a) to decision in 77 M. C. C. 468, and (b) to certain 
characterizations regarding examiner’s report. In cited case applicant sought 
authority duplicating in part that sought by instant application, and such 
authority was denied. This decision was referred to at hearing and by 
examiner in his report. References to it are clearly not objectionable mat- 
ters such as would be subject to a motion to strike. On other hand, 
language used by counsel for Lerner and Association to characterize ex- 
aminer’s report is abusive and objectionable, and it will be striken. Counsel 
is admonished that such conduct will not continue to be tolerated. Motion 
to strike in all other respects is overruled. MC-60612, Sub 12, Samuel 
Tischler Ext.—Canned Goods, .... M. C. C. ...., 1-7-60, Div. 1. 


18.35 Defective 


18.35 Certain rate comparisons made by petitioner on exceptions 
were submitted too late and will not be considered. Also, request for dis- 
closure of additional freight data made by petitioner on exceptions comes 
too late and is denied. No. 32352, Freight Forwarder Rates, etc. to N. Mex., 

--. I..C. C. ...., 12-23-59, Commission. 


18.35 Although exceptions are not strictly in conformance with Gen- 
eral Rules of Practice, sec. 1.96(a), in that they lack specific reference to 
controverted facts appearing in record, they are understandable and will be 
considered here. Applicant’s attorney is admonished, however, to comply 
with this rule in future. MC-118768, Charles Greene Com. Car. App., 
1-14-60, Div. 1. 
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2. FRANCHISES 
20. Generally 


20.2 Administrative Policies 
20.22 Limited Term Certificates & Permits 


20.22 In accordance with practice since determination of 64 M. C. C. 
299, authority granted herein will be so limited as to expire five years from 
date of issue. MC-1872, Sub 47, Ashworth Transfer, Inc., Ext.—Colo.-N. 
Mex., .... M. C. C. ...., 13-39-59, Div. 1. 


20.4 Prescriptive (Grandfather) 
20.40 Requisite Proof 


20.40 Applicant for “grandfather” authority under provisions of sec. 
7(c) of Transportation Act of 1958, that is, for operating authority from 
Commission to conduct operations which previously were not subject to 
economic regulation, has burden of demonstrating that it was in bona fide 
operation on May 1, 1958, and has conducted bona fide operations there- 
after. Criteria to be applied in determining what are bona fide operations 
are not absolute or inflexible and dependent, among other factors, upon 
nature of traffic and territory involved. In every case, however, showing of 
substantial and consistent service as distinguished from incidental, sporadic, 
or infrequent service is required. MC-113802, Sub 1, Century Produce 
System, Inc. Com. Car. “Grandfather” App., .... M. C. C. ...., 12-28-59, 
Div. 1. 


20.40 Term “bona fide operation’’ means substantial rather than 
incidental, sporadic, or infrequent service. Moreover, mere holding out to 
serve without some actual operations in connection therewith is not suf- 
ficient to constitute a “‘bona fide operation.” See 315 U. S. 475, 480, and 
305 U. S. 263, 266. MO-117939, G. S. Fujita Com. Car. ‘‘Grandfather” App., 
ccow Mie Os Ge sascy REOee, Eee. 4. 

20.40 In grandfather proceedings involving general commodities, 
proof is not required that each and every commodity within such general 
description has actually been transported. Rather, question is whether 
there has been operation within critical period, commensurate with size and 
importance of point involved and consistent with holding out in natural and 
normal course of business. Where this condition is met, as in this case, 
mere fact that evidence does not show that petitioner in past has trans- 
ported large variety of commodities to and from Odenton does not prevent 
Commission from authorizing carrier to continue transportation of general 
property to and from that point. This is especially true where point 
involved is sparsely populated and is to be served as off-route point in 
connection with a route over which carrier is authorized to transport general 
commodities. MC-38465, George’s Transp. Co., Inc.—Petition for Modifica- 
tion of Ctfe, 1-19-60, Div. 1. 


20.40 In essence, purpose of “grandfather’’ proviso was to assure 
substantial parity between future and prior bona fide operations in trans- 
portation of considered commodities and accordingly, in order to qualify 
for “grandfather” rights under this proviso motor carrier must not only 
prove bona fide operations on statutory date of May 1, 1958, but must also 
demonstrate continuity of operations since that time except for interruptions 
in service over which it has no control. 

Clearly there can be no award of authority for continuance of trans- 
portation of coffee beans from New Orleans to San Francisco because evi- 
dence of new operation commenced after critical date has no probative 
value in “grandfather” application. Nor do operations allegedly conducted 
in 1947 and 1949 warrant grant of ‘“‘grandfather”’ authority as these opera- 
tions fall far short of substantiality of operation contemplated by Act. 
MC-117888, J. M. Goldberg Inc. Com. Car. “Grandfather” App., 1-4-60, 
Div. 1. 
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20.40 Mere holding out is not sufficient to warrant finding of bona 
fide operations. What is required is actual rather than potential service. 
215 U. S. 475. MO-100994, Sub 16, O. M. Sizer Com. Car. ‘“‘Grandfather”’ 
App., .... M. C. C. ...., 12-31-59, Div. 1. 


20.43 Continuity of Operations 


20.43 With reference to applicant’s failure to conduct continuous 
operations after statutory date in 26 M. C. C. 257, it was found that ‘“‘The 
lack of profit or ability to obtain business at profitable rates is not an 
excuse for failure to conduct any operations.’””’ MC-117939, G. S. Fujita 
Com, Car. “Grandfather” App., .... M. C. C. ...., 12-28-59, Div. 1. 


20.43 Cessation of operation to and from Odenton during period in 
1949 and 1950 was caused by circumstances beyond petitioner’s control. 
Assertion that this relatively brief interruption of service at Odenton nulli- 
fied petitioner’s ‘‘grandfather’”’ right is not well taken. MC-38465, George’s 
Transp. Co. Inc.—Petition for Modification of Ctfe., 1-19-60, Div. 1. 


20.43 Claim for authority to serve Defiance, Flint, and Cleveland is 
based on showing of single shipments handled by applicant from Norfolk to 
each point in 1954 and 1955. Infrequency of shipments to these three 
points, as well as remoteness in time between last service provided thereto 
and critical date, persuade that these points are outside of scope of bona fide 
and continuous operations of applicant, within meaning of “grandfather” 
clause. MOC-117824, C. C. Hancock Com. Car. App., .... M. C. C. ...., 
12-18-59, Div. 1. 


20.43 While term “bona fide’ operations is incapable of an absolute 
definition, it is recognized that what were bona fide operations depends to 
some extent upon nature of traffic handled and of routes and territory in- 
volved in transportation of such traffic. Applicant transported number of 
shipments of bananas from Baltimore to Pittsburgh, Rochester, and New 
York City both prior and subsequent to critical date. Although from 11 
to 14 months elapsed between shipments transported before May 1, 1958 
and those handled after that date from and to these points, nevertheless, in 
view of single commodity involved, its origin, and remaining destination 
territory served, applicant has amply demonstrated pattern of operations 
warranting finding that it was in bona fide operation from Baltimore to 
Pittsburgh, Rochester, and New York City on “grandfather” date, and has so 
operated since. MC-32050, Sub 1, Joseph Mitchell & Son, Inc. Com. Car. 
“Grandfather” App., 1-14-60, Div. 1. 


20.45 Territorial Commerce 


20.45 Few shipments transported by applicant to several points in 
Va. and W. Va. will not support statewide grant of authority. Where terri- 
torial operation is claimed, such showing must embrace sufficient number of 
points throughout territory to be representative of whole. MO-117824, 
C. C. Hancock Com. Car. App., .... M. C. C. ...., 12-18-59, Div. 1. 


21. Nature & Extent of Operations 


21.0 Generally 
21.02 Duplication—Generally 


21.02 Because applicant’s permit contains number of instances of 
partial duplication, findings herein shall not be construed as authorizing 
more than single operating right. MC-114795, Sub 6, E. W. Long Con- 
version Proceeding, 1-14-60, Div. 1. 


21.02 Authority granted herein, to extent it duplicates authority now 
held by applicant, shall not be construed as constituting more than single 
operating right. MC-116069, Sub 1, Marine Transit, Inc. Ext.—Numerous 
States, 1-7-60, Div. 1. 





I. C. C. PRACTITIONERS’ JOURNAL 





21.02 Since applicant’s permit contains number of instances of partial 
duplication, finding herein shall not be construed as authorizing more than 
single operating right. MC-107000, Sub 22, W. W. Winn Conversion Pro- 
ceeding, 12-30-59, Div. 1. 


21.02 As grant of authority herein duplicates that held by applicant, 
issuance of appropriate certificate herein will be conditioned upon appli- 
cant’s request in writing for coincidental cancellation thereof. MC-112582, 
Sub 10, T. M. Zimmerman Co. Ext.—Frozen Food, 1-13-60, Div. 1. 


21.3 Routes Operated 
21.32 Off-Route Points 


21.32 Authority in question recites various regular-routes between 
Huntingburg and Kentland, and regular-route between Kentland and Chi- 
cago, ‘‘with service authorized to and from all * * * off-route points * * * 
in Illinois within 50 miles of Chicago.’”’ Use of a mileage radius to describe 
this area does not render this authority ‘‘radial.”” 77 M. C. C. 803. 


As long as applicant is engaged in transportation of traffic between 
off-route point within designated 50-mile radius of Chicago and point on 
its regular-route between Chicago and Huntingburg, in good faith operation 
over such regular-route, it may use most direct route between such off-route 
point and its point of deviation from its regular-route along U. S. Hwy. 41, 


without necessity of passing through any point in Chicago commercial 
zone. 


Applicant’s certificate does not authorize cross-haul movement between 
any two off-route points in Ill. within 50-mile area of Chicago. Compare 
62 M. C. C. at page 265. MC-108905, Sub 18, Jasper & Chicago Motor Exp., 
Inc. Ext.—Elimination of Chicago Gateway, .... M. C. C. ...., 12-30-59, 
Div. 1. 


21.33 Irregular Routes 


21.33 Since authority set forth in paragraph 6 of Appendix B herein 
authorizes service at intermediate points on described route, it would 
not be feasible to change this operation to irregular-route service. MC- 
102541, Sub 6, Newman & Pemberton Corp. Conversion Proceeding, 1-20-60, 
Div. 1. 


21.4 Joinder of Authority 


21.40 Generally 


21.40 Despite variations in wording and phraseology, commodity 
descriptions employed in authorizations in question authorize substantially 
same type of heavy hauling service and as such are susceptible of combining 
at common points of service. See 79 M. C. C. 335, 348. MC-1872, Sub 47, 
Ashworth Transfer, Inc., Ext.—Colo.-N. Mex., .... M. C. C. ...., 12-29-59, 
Div. 1. 


21.40 Emery’s authority is that of contract carrier and, as such, is 
not in position to provide ‘“‘interchange”’ service to points in Mich. See 49 


M. C. C. 103. MC-562138, Sub 6, Wm. H. Brillhart Ext.—4 States, 1-6-60, 
Div. 1. 


21.40 At hearing it was agreed between parties that any authority 
granted to applicant should be restricted against tacking; such restrictions, 
however, are not imposed in certificates unless there is some valid reason 
therefor, and it does not appear that grant of unrestricted authority to 
applicant to extent hereafter described will have any material adverse 
effect upon operations of existing carriers. MO-64808, Sub 1, H. D. Thomp- 
son Ext.—Star City, W. Va., 12-28-59, Div. 1. 


Be te 





ATT I NS ppg! BYRNE 


: 
; 


MARCH, 1960 





21.42 Restrictions 


21.42 Imposition of general restriction against tacking is necessary 
to prevent applicant from using authority sought herein to extend his 
service on behalf of present or future shippers located within 150 miles of 
Henderson. MC-102567, Sub 73, E. C. Gibbon Ext.—Cotton Valley, La., 
12-30-59, Div. 1. 


21.5 Points Authorized 
21.54 Specified Plants 


21.54 There is no reason to impose plant site restriction since amount 
of traffic originating at or destined to Holmesville has been insignificant and 
grant will therefore have no material effect on existing competitive situation. 
MC-35628, Sub 224, Interstate Motor Freight System (Corp.) Ext.—Holmes- 
ville, Ohio, 1-6-60, Div. 1. 

21.54 Authority granted will be limited to plant and mine site of 
supporting shipper, as this limitation provides only practicable method of 
identifying location where service is needed without granting parishwide 
authority. MC-115311, Sub 15, J. & M. Transp. Co. Inc. Ext.—Salt, .... 
EL. ©. Ge cc0sg Behe. wee 1. 


21.56 Commercial Zones—Generally 


21.56 Authority to serve specific municipality includes authority to 
serve all points within commercial zone of such point, with certain ex- 
ceptions not here pertinent. MC-44947, Sub 14, Deioma Trucking Co. 
Conversion Proceeding, 1-19-60, Div. 1. 

To Same Effect: 


MC-28173, Sub 1, Kalamazoo Valley Trucking Co. Conversion Proceed- 
ing, 1-20-60, Div. 1. 


21.57 Commercial Zone Formula 


21.57 In application of formula for determination of commercial zones 
and terminal areas, “‘air-line distances’’ shall be used. See 46 M. C. C. 665, 
699; 54 M. C. C. 21, 108. Term “air-line’’ distances merely has reference 
to manner in which distances are to be measured and has no bearing upon 
mileage unit used. Term was conceived in order to avoid that confusion 
which would arise between direct or air-line distance, on one hand and, on 
other, over-the-road highway distance between those points subject to 
formula. Use of statute mile is prevalent and general throughout country 
for land surface measurements; and it was not, and is not, Commission’s 
intention to deviate from such usage in application of considered formula. 
Decisions have consistently used statute mile as unit of measure in deter- 
mining distances from, to, or about given point. See 51 M. C. C. 794 and 
63 M. C. C. 528. Term mile has always been understood and applied as 
a unit of 5,280 feet. MC-C-2112, Hall’s Motor Transit Co. v. Buch Exp..,! 
Inc., .... M. C. C. ...., 12-16-59, Commission. 


21.59 Commercial Zones—Specific 


21.59 Inasmuch as authority to serve Chicago is coextensive with 
authority to serve Chicago and points in its commercial zone, including 
Blue Island and authority to serve St. Louis is coextensive with authority 
to serve St. Louis and points in its commercial zone, including National 
City and East St. Louis, authority to serve Blue Island, National City, and 
East St. Louis has not been specified in findings herein and need not be 
repeated in any certificate issued as result of this proceeding. See 54 M. C. C. 
21. MOC-59685, Sub 10, Distributors Service Co. Conversion Proceeding, 
1-18-60, Div. 1. 


21.59 Lititz, which is 14,440 feet from Neffsville Post Office, is more 
than 2.5 miles from Post Office. Buch, therefore, is conducting unauthori- 
zed operations from Lititz, to points in New York commercial zone, to 
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Newark, and to points in New Jersey within 12 miles of Newark. MO-O- 
2112, Hall’s Motor Transit Co. v. Buch Exp., Inc., .... M. C. C. 
12-16-59, Commission. 


21.59 Since Needham is within Boston commercial zone and Cohoes is 
within Albany commercial zone, grant of authority from origins of Boston 
and Albany will authorize service throughout commercial zone and thus no 
need exists for additional grants from origins of Needham and Cohoes. 
MC-109994, Sub 16, O. M. Sizer Com. Car. “Grandfather” App., .... M. C. C. 

» 12-31-59, Div. 1. 


21.6 Equipment Operated 
21.68 Leased Equipment 


21.68 So-called lease arrangement is not bona fide one as contem- 
plated by Commission’s regulations promulgated in 68 M. C. C. 553. Rather, 
it appears to be unauthorized lease of operating rights. No written agree- 
ment exists. ‘‘Lessor’’ accepts and delivers shipment, pays drivers, retains 
responsibility for freight and prepares billing. Equipment leased to Lerner 
is loaded for movement before applicant “‘leases’’ vehicle to Lerner. There- 
fore, equipment is unavailable to lessee to augment its fleet as contemplated 
by leasing portion of regulations. Lerner pays nothing for privilege of 
leasing equipment and, in fact, he receives portion of revenue from appli- 
cant. No lease of equipment actually exists, and ostensible lessee-carrier, 
Lerner, merely accepts percentage of revenues as consideration for permit- 
ting ostensible lessor, applicant, to operate under former’s authority. Such 
arrangements are unlawful. MC-60612, Sub 12, Samuel Tischler Ext.— 
Canned Goods, .... M. C. C. ...., 1-7-60, Div. 1. 


21.7 Service Authorized 
21.71 Class of Patrons 


21.71 Form of ‘“‘keystone’”’ restriction in applicant’s permits would be 
inappropriate in certificate to extent that it refers to service performed 
for ‘‘persons’’ conducting particular type of business. Rather, findings shall 
restrict applicant’s authority to transportation of such products as are dealt 
in by meat packinghouses when moving to, from, or between such plants, 
their warehouses, or retail outlets. MC-2041, Sub 13, C & E Trucking 
Corp. Conversion Proceeding, .... M. C. C. ...., 12-24-59, Div. 1. 

21.71 Form of “Keystone’”’ restrictions in permit set forth in appendix 
hereto would be inappropriate in certificate to extent that it refers to 
service performed for ‘‘persons’’ conducting a particular type of business. 
Rather, such authority shall be restricted to transportation of such merchan- 
dise as is dealt in by wholesale and retail grocery stores when moving from, 
to, or between warehouses and other facilities of wholesale or retail food 
business houses. MC-19287, Sub 1, Clover Exp. Inc. of N. Y. Conversion 
Proceeding, 1-5-60, Div. 1. 


21.71 It is considered inappropriate to confine applicant’s service to 
establishments of ‘‘persons’’ operating packinghouses, business of which is 
processing, manufacture, and sale of packinghouse products. Rather ap- 
plicant’s service will be restricted to transportation of packinghouse products, 
canned goods, and materials, equipment, and supplies used in packinghouse 
business, when moving from, to, or between warehouses, plants, or other 
facilities of meat-packinghouses. MC-59685, Sub 10, Distributors Service 
Co. Conversion Proceeding, 1-18-60, Div. 1. 


21.71 Form of “Keystone” restriction in applicant’s permit MC-2771 
would be inappropriate in certificate to extent that it refers to service per- 
formed for ‘‘persons’’ conducting particular type of business. Rather, ap- 
plicant’s service will be restricted to transportation of those commodities 
presently subject to ‘‘Keystone” limitation when moving in shipments from, 
to, or between plants, warehouses, or other facilities of food manufacturing 
and dairy establishments. MC-2771, Sub 2, Harry Hofer Conversion Pro- 
ceeding, 1-12-60, Div. 1. 
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21.71 It is considered inappropriate to confine applicant’s service to 
establishments of ‘“‘persons’’ who manufacture paper and paper products, 
business of which is sale of paper and paper products. Rather applicant’s 
service will be restricted to transportation of paper and paper products 
when moving to or from paper and paper products manufacturing plants, 
warehouses, or other facilities of such plants. MC-28173, Sub 1, Kalamazoo 
Valley Trucking Co. Conversion Proceeding, 1-20-60, Div. 1. 


21.71 It is considered inappropriate to confine applicants’ service to 
‘persons’ who are engaged in painting or decorating business. Rather, ap- 
plicants’ service will be restricted to transportation of such equipment, ma- 
terials, and supplies as are used in conduct of painting and decorating busi- 
ness, restricted to shipments moving between painting or decorating busi- 
ness houses and job-site locations. MC-113416, Sub 2, Maust Bros. Con- 
version Proceeding, 1-18-60, Div. 1. 


21.71 Form of ‘‘Keystone”’ restriction in applicant’s permit would be 
inappropriate in certificate to extent that it refers to service performed for 
‘“‘persons’’ conducting particular type of business. Rather, applicant’s au- 
thority will be restricted, where appropriate, to transportation of involved 
commodities when moving in shipments from, to, or between warehouses, 
plants, or other facilities of meat packinghouses. MOC-1007, Sub 13, Mc- 
Carter Truck Lines, Inc. Conversion App., 1-19-60, Div. 1. 


21.71 It is considered inappropriate to confine applicant’s service to 
establishments of ‘‘persons’”’ operating retail stores, business of which is sale 
of food. Rather, applicant’s service will be restricted to transportation of 
bakery products, groceries, and packinghouse products, when moving in 
retail delivery service. It is also considered inappropriate to confine ap- 
plicant’s service to establishments of “persons’’ operating wholesale, retail, 
or chain grocery and food business houses. Rather, applicant’s service will 
be restricted to transportation of such merchandise as is dealt in by whole- 
sale, retail and chain grocery and food business houses, and, in connection 
therewith, equipment, materials, and supplies used in conduct of such busi- 
ness, when moving from, to, or between warehouses, and wholesale, retail, 
or chain outlets of grocery and food business houses. MO-102541, Sub 6, 
Newman & Pemberton Corp. Conversion Proceeding, 1-20-60, Div. 1. 


21.71 It is considered inappropriate to confine respondent’s service 
to establishments of ‘“‘persons’’ operating milk canning and processing 
plants. Rather, respondent’s service will be restricted to transportation of 
canned milk, evaporated milk, and other milk products and supplies used 
or useful in production and distribution of canned and evaporated milk, 
when moving from, to, or between milk canning and processing plants, 
warehouses, or other facilities of such plants. MOC-75463, Sub 17, Reed 
Lines, Inc. Conversion Proceeding, 1-21-60, Div. 1. 


21.71 It is considered inappropriate to confine applicant’s service to 
establishments of ‘‘persons’’ operating wholesale and retail food business 
houses, business of which is sale of food. Rather, applicant’s service will 
be restricted to transportation of such merchandise as is dealt in by whole- 
sale and retail food business houses, when moving from, to, or between 
warehouses, wholesale and retail outlets or other establishments of whole- 
sale and retail business houses. MC-62056, Sub 4, P. E. Scott Conversion 
Proceeding, 1-18-60, Div. 1. 

21.71 Form of “Keystone” restriction in applicant’s permit would be 
inappropriate in certificate to extent that it refers to service performed 
for “‘persons” conducting particular type of business. Rather, applicant’s 
service shall be limited to transportation of such merchandise as is dealt 
in by wholesale, retail, and chain grocery and food business houses, and in 
connection therewith, materials, equipment, and supplies used in conduct 
of such business, restricted to shipments moving from, to, or between ware- 
houses, and wholesale, retail, or chain outlets of grocery and food business 


houses. MO-102744, Sub 8, G. D. Towers Conversion Proceeding, 12-31-59, 
Div. 1. 
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21.72 Kind of Shipment 


21.72 In order to be within authority of heavy hauler, commodity 
must necessarily require use of special equipment for loading, unloading, or 
Over-road transportation. It follows that where conventional vehicular 
equipment is to be used for transportation, commodity itself, to be within 
scope of “‘heavy-hauling’’ authority, must be such as to require special 
equipment for loading and unloading. 79 M. C. C. 335. This does not 
mean to imply that considered traffic may not be transported also by gen- 
eral-commodity carrier whose operating authority excepts commodities re- 
quiring use of special equipment if test enunciated in 64 M. C. C. 229 is met. 


While mechanical-lifting loading equipment is not further described, 
it is fairly established that individual sections normally cannot be loaded 
or unloaded by manual labor and that mechanical-lifting devices are neces- 
sary therefor. Compare 53 M. C. C. 401. Considered transportation is 
within operating authorities of “heavy hauler’’ protestants. It is equally 
clear that since considered traffic is loaded by consignor and unloaded with 
necessary lifting devices which presumably are not furnished by carrier, 
transportation thereof is also within authorities of general-commodity 
protestants. MC-117713, George Bennett Com. Car. App., .... M. C. C. 
occ, aneeee, Div. 1. 


21.72 Shipments which have been rejected by consignee may be re- 
turned to their respective origins by carrier having them in its possession 
without specific authority provided such service is covered by appropriate 
provision in carrier’s tariff. However, shipments which have been once 
accepted by consignee and which such consignee desires for any reason to 
return to original consignor may not be transported on return without 
authority. MC-32017, Sub 2, Joseph Brill Conversion Proceeding, 1-18-60, 
Div. 1. 


71.72 Since record fails to indicate specifically individual weights of 
various iron and steel articles involved, definitive finding that these articles 
are of such size, shape, or weight as to require special equipment for load- 
ing and unloading cannot be made. Accordingly, it cannot be concluded 
that opposing heavy haulers are not also authorized to transport considered 
commodities. See 64 M. C. C. 229, recently affirmed in 79 M. C. C. 335. 
MC-73165, Sub 161, Eagle Motor Lines, Inc. Ext.—Decatur, .... M. C. C. 
coves 20e-ee, Bee. 4. 


21.72 Phrase ‘‘commodities requiring use of special equipment’ fol- 
lowing description ‘‘Contractor’s machinery and equipment, heavy ma- 
chinery,’’ defines nature of transportation service performed as one within 
scope of heavy hauler. Words “special equipment” in a number of motor- 
carrier certificates mean use cf such special equipment as may be necessary 
for loading and unloading of vehicles of heavy haulers, and are used as 
means of identifying commodities which heavy haulers may transport. Most 
of certificates issued to general-commodity carriers, for example, contain 
restriction against use of special equipment, leaving no doubt that restriction 
means exactly as it reads. 53 M. C. C. 277, 285, 297. I & S M-11779, 
Petroleum—Union Cartage Co., .... I. C. C. ...., 1-6-60, Div. 3. 


21.72 Since shipments rejected by consignee may be returned to their 
respective origins by carrier having them in its possession, without specific 
authority, provided such service is covered by appropriate provision in 
carrier’s tariff or schedule, grant of authority in this respect is unnecessary. 
MC-102744, Sub 8, G. D. Towers Conversion Proceeding, 12-31-59, Div. 1. 


21.8 Conversion of Operation 
21.81 Contract to Common 


21.81 Applicants proposing conversion of contract-carrier authority 
to common carrier authority have certain equities in their favor, and par- 
ticularly where, as here, commodities or territory, or both, are limited in 
scope. 70 M. C. C. 694. MOC-F-6994, Belbey Transfer Co.—Pur. (Por.)— 
Pointer Trucking Corp., 12-31-59, Div. 4. 
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21.81 Certificates issued to carriers which are converted in sec. 212(c) 
proceedings should contain restrictions against tacking separate grants of 
authority contained therein, where possibility for tacking exists. Without 
such restriction, applicant would be able to join certain of its authorities 
in order to perform through service. MC-2941, Sub 13, C & E Trucking 
Corp. Conversion Proceeding, .... M. C. C. , 12-24-59, Div. 1. 

To Same Effect: 


MC-110339, Sub 4, Gene Adams Refrigerated Trucking Service, Inc. 
Conversion Proceeding, 1-18-60, Div. 1. 

MC-44947, Sub 14, Deioma Trucking Co. Conversion Proceeding, 
1-19-60, Div. 1. 

MC-83939, Sub 2, T. P. Glaze Conversion Proceeding, 1-21-60, Div. 1. 

MC-2771, Sub 2, Harry Hofer Conversion Proceeding, 1-12-60, Div. 1. 

MC-281738, Sub 1, Kalamazoo Valley Trucking Co. Conversion Proceed- 
ing, 1-20-60, Div. 1. 

MC-104515, Sub 6, M. V. Kipp Conversion Proceeding, 1-13-60, Div. 1. 


MC-1007, Sub 13, McCarter Truck Lines, Inc. Conversion App., 1-19-60, 
Div. 1. 


MC-102541, Sub 6, Newman & Pemberton Corp. Conversion Proceeding, 
1-20-60, Div. 1. 


MC-75463, Sub 17, Reed Lines, Inc. Conversion Proceeding, 1-21-60, 
Div. 1. 


21.81 There will be no restriction against interchange of traffic. In 
addition, since none of authority contained in involved permit is susceptible 
to tacking, restriction against such joinder is also unnecessary. MC-19287, 
Sub 1, Clover Exp. Inc. of N. Y. Conversion Proceeding, 1-5-60, Div. 1. 


21.81 Where only portions of carrier’s operating authority are dor- 
mant determination of carrier’s status can be made from consideration of 
its overall activities and conversion authorized where operations are found 
to be those of a common carrier, and Commission is not given power by 
sec. 212(c) to revoke dormant segments of applicant’s operating authority. 
MC-44947, Sub 14, Deioma Trucking Co. Conversion Proceeding, 1-19-60, 
Dev. i. 


21.81 In instances where “‘Keystone”’ restrictions appear in permits 
of carriers who are to be converted, certificates to be issued in lieu thereof 
should contain terms which will continue, to some extent, at least, effective- 
ness of such restrictions. MC-102541, Sub 6, Newman & Pemberton Corp. 
Conversion Proceeding, 1-20-60, Div. 1. 


21.81 Where no service whatever is being provided, it clearly is not 
possible to make determination as to whether carrier’s operations are those 
of common or contract carrier, and conversion of such carrier’s permits to 
certificates is not warranted. MC-69239, Sub 2, Rausch Transp. Co., Inc. . 
Conversion Proceeding, .... M. C. C. , 1-21-60, Div. 1. 


21.81 Where no service is being geovided, it clearly would not be 
possible to make determination that applicant’s operations are those of 
cOmmon carrier to authorize conversion. MC-59903, Sub 1, Charles De 
Robbio Conversion Proceeding, 12-30-59, Div. 1. 


21.81 In instances where ‘‘Keystone”’ restrictions appear in permits 
of carriers which are to be converted, certificates to be issued in lieu thereof 


‘should contain terms which will continue to some extent, at least, effective- 


ness of such restrictions, thereby insuring substantial parity between future 
operations and prior bona fide operations. MC-41002, Sub 14, Victor Transit 


‘Corp. Conversion Proceeding, 1-18-60, Div. 1. 


To Same Effect: 
MC-32017, Sub 2, Joseph Brill Conversion Proceeding, 1-18-60, Div. 1. 


MC-59685, Sub 10, Distributors Service Co. Conversion Proceeding, 
1-18-60, Div. 1. 


MC-113416, Sub 2, Maust Bros. Conversion Proceeding, 1-18-60, Div. 1. 
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21.81 Contract to Common (Continued) 
To Same Effect: 


MC-109447, Sub 1, Refrigerated Transit, Inc. Conversion Proceeding, 
12-31-59, Div. 1. 

MC-62056, Sub 4, P. E. Scott Conversion Proceeding, 1-18-60, Div. 1. 

21.81 Where possibility of tacking separately stated operating rights 
exists, restrictions against such joinder should be imposed in all certificates 
issued pursuant to sec. 212(c) proceedings. No restriction against inter- 
changing of traffic is either necessary or proper. MC-100495, Sub 9, R. A. 
Wachendorf Conversicn Proceeding, 12-31-59, Div. 1. 

To Same Effect: 

MC-68105, Sub 7, A. E. Anding Conversion Proceeding, 12-30-59, Div. 1. 

—— Sub 1, Balser Truck Co. Conversion Proceeding, 12-30-59, 
Div. 1 

MC- 32017, Sub 2, Joseph Brill Conversion Proceeding, 1-18-60, Div. 1. 

MC-64864, Sub 1, O. H. Curtis Conversion Proceeding, 12-30-59, Div. 1. 

MC-59685, Sub 10, Distributors Service Co. Conversion Proceeding, 
1-18-60, Div. 1. 

MC-113416, Sub 2, Maust Bros. Conversion Proceeding, 1-18-60, Div. 1. 

MC-106871, Sub 4, C. M. May & Scott Pearson Conversion Proceeding, 
12-30-59, Div. 1. 

MC-40021, Sub 3, Ralph McLaughlin Conversion Proceeding, 1-18-60, 
Div. 1. 

MC-109447, Sub 1, Refrigerated Transit, Inc. Conversion Proceeding, 
12-31-59, Div. 1. 

MC-62056, Sub 4, P. E. Scott Conversion Proceeding, 1-18-60, Div. 1. 

MC-41002, Sub 14, Victor Transit Corp. Conversion Proceeding, 1-18-60, 
Diy. 1. 

MC-107000, Sub 22, W. W. Winn Conversion Proceeding, 12-30-59, 
Div. 1. 

21.81 No restriction against interchange of traffic is either necessary 


or proper. MC-102744, Sub 8, G. D. Towers Conversion Proceeding, 12-31-59, 
Div. 1. 


22. Commodity Authority 


22.0 Generally 


22.01 Interpretation 


22.01 Rule of ejusdem generis lends support to conclusion that phrase 
in respondent’s certificate, ‘“commodities requiring use of special equipment,” 
was intended to refer to and does encompass commodities of type and char- 
acter of those which precede it, and contemplates transportation of such 
articles which are or may be considered in trade as having some relation 
to ‘“‘contractor’s machinery and equipment, heavy machinery.” I & S M- 
11779, Petroleam—Union Cartage Co., .... I. C. C. ...., 1-6-60, Div. 3. 


22.05 “General Commodities” 


22.05 Record herein discloses that commodities involved are in all 
instances loaded and unloaded by shippers and consignees, that special 
equipment is utilized for this purpose, and that over-the-road movement is 
performed in ordinary vehicular equipment. Thus it is apparent that this 
movement can be performed by opposing general commodity carriers. 
MC-73165, Sub 161, Eagle Motor Lines, Inc. Ext.—Decatur, .... M. C. C. 

, 1-7-60, Div. 1. 


22.06 Descriptions 


22.06 Inasmuch as involved commodities are all moving in containers, 
grant of authority will be limited accordingly. MC-111812, Sub 72, Midwest 
Coast Transport, Inc. Ext.—Alcoholic Beverages & Wines, 12-30-59, Div. 1. 
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22.08 Proof of Special Commodity Class 


22.08 It is not reasonabie to impose upon applicant limited commodity 
description which might require it to file for additional authority whenever 
supporting shipper introduces further varieties of its products. MC-112582, 
Sub 10, T. M. Zimmerman Co. Ext.—Frozen Food, 1-13-60, Div. 1. 


22.3 Rough Products of Mines 
22.36 Salt 


22.36 There is no question but that mixtures of salt and minimal 
quantities of chemicals or medicinal elements may be transported under 
generic description ‘‘salt.”’ 


Those commodities produced by supporting shipper which contain sub- 
stantial quantities of chemicals or other additives have lost their identity 
as salt and have become salt products. MC-115311, Sub 15, J. & M. Transp. 
Co. Inc. Ext.—Salt, .... I. C. C. ...., 1-18-60, Div. 1. 


22.5 Semi-Processed Material 
22.52 Refined Petroleum & Oils 


22.52 In view of great variety of petroleum products involved, 
broader generic commodity description is more appropriate than attempt to 
specify individual products with consequent inflexibility and inconvenience 
to applicant and shippers. MC-102567, Sub 73, E. C. Gibbon Ext.—Cotton 
Valley, La., 12-30-59, Div. 1. 


22.59 Scrap, Slag, Waste Material 


22.59 Term “commodities in bulk’? does not include “scrap metal,” 
67 M. C. C. 345-6. MC-35628, Sub 224, Interstate Motor Freight System 
(Corp.) Ext.—Holmesville, Ohio, 1-6-60, Div. 1. 


22.6 Industrial Manufactures 
22.64 Construction Material 


22.64 Protestant, pursuant to its authority to transport construction 
materials, is authorized to transport those commodities which are identi- 
fiable as construction materials, for example, when, at time of transportation, 
they are intended for future use as permanent part of building or other 
construction project. MC-109994, Sub 18, O. M. Sizer Ext.—Kossuth, Wis., 
12-31-59, Div. 1. 


22.7 Machinery, Equipment, Implements & Appliances 
22.78 Other Transportation 


22.78 While trailers are manufactured and used for many purposes 
other than for commercial transportation of property, intended use of 
vehicles is not in circumstances here disclosed controlling in determination 
of scope of carrier’s Operating authority; and attachment of electronic 
equipment to inside thereof and their use for military purposes does not 
change appearance or character of vehicles to extent that they would be 
considered in industry to be vehicles other than trailers. Trailers equipped 
with electronic and related equipment of type described in complaint herein 
are within commodity description ‘‘trailers’’ and can be transported by car- 
rier, like defendant, holding unrestricted authority for transportation of 
trailers. 62 M. C. C. 325. MC-C-2202, Leonard Bros. Transfer & Storage 
Co., Inc. v. Dealers Transit, Inc., .... M. C. C. ...., 1-14-60, Commission. 


23. Qualification of Applicant & Providence of Operation 
23.3 Facilities & Equipment 
23.30 Generally 


23.30 Although applicant’s finances are somewhat limited, there does 
not appear to be too much doubt that it can obtain equipment necessary to 
perform needed service. It proposes to lease vehicles and it fairly appears 
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that it can obtain sufficient units in this manner. It also indicates intention 
to lease some equipment and terminal facilities from shippers. However, 
it does not appear that applicant’s successful operation would be dependent 
upon such leasing, especially in view of limited grant of authority described 
in findings herein. MC-116069, Sub 1, Marine Transit, Inc. Ext.—Numerous 
States, 1-7-60, Div. 1. 


23.6 Unauthorized Operations 
23.60 Generally 


23.60 Seaboard is offering transportation service without appropriate 
authority from Commission. It is hereby admonished to cease any such 
unauthorized activities forthwith. MC-107107, Sub 96, Alterman Transport 
Lines, Inc. Ext.—Food Products, 12-36-59, Div. 1. 


23.60 Although applicant has been engaged in unauthorized operations 
for past two years, it is apparent that these operations were conducted 
under honest belief that no specific authority was required, and were not 
result of any conscious disobedience of mandates of law. In circumstances, 
such operations do not constitute bar to finding of applicant’s fitness which 
is otherwise justified by evidence of record. MC-56213, Sub 6, Wm. H. 
Brillhart Ext.—4 States, 1-6-60, Div. 1. 


23.61 Extenuating Facts 


23.61 In absence of affirmative evidence or of any extenuating circum- 
stances which would excuse applicant’s unauthorized operations, applicant 
has failed to establish his fitness to perform proposed service, and applica- 
tion must be denied. He is admonished to refrain from all unauthorized 
transportation in future. MC-116356, Sub 3, E. D. Pearce Ext.—Additional 
N. Mex. Counties, .... I. C. C. ...., 1-14-60, Div. 1. 


23.62 Good Faith 


23.62 Ill-advised attempts to enter into lease arrangements were not 
necessarily done in attempt to circumvent law. Applicant testified that. 
he did not consider transportation of lime as a commodity whose transpor- 
tation requires authority. He acted in good faith in this belief. He re- 
ceived only single warning and shortly thereafter filed this application. 
His answers at hearing were forthright even though they generally con- 
stituted admissions against his interest, and there is nothing in record to 
warrant conclusion that he was uncooperative in proper determination of 
facts. Applicant represents that if application is granted he will comply 
with Commission’s Rules and Regulations. MC-117970, A. D. Stucker Com.. 
Car. App., 1-7-60, Div. 1. 


23.7 Past Violation of Laws or Regulations 
23.70 Generally 


23.70 Regardless of whether need has been established for proposed 
service or any part thereof, no authority may be granted herein for reason 
that applicant’s disregard for provisions of Act and rules and regulations 
thereunder bars finding that he is fit properly to conduct proposed operation. 
Applicant has been operating as contract carrier subject to Commission 
regulations for several years. In 1957 he was convicted and required to pay 
substantial fine for unlawfully trip leasing his equipment, and since that 


time his association with, and opportunity for knowledge of, Commission’s. 


rules and regulations have increased appreciably. Nevertheless, he entered 
into unlawful 15-day lease day prior to hearing of instant application; and 
he knowingly has charged rates that are inconsistent with his published 
schedule of charges. oe Sub 8, E. D. Pearce Ext.—Additionalk 
N. Mex. Counties, ....I.C.C....., 1-14-60, Div. 1. 
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24. Need for Proposed Operation 


24.0 Generally 
24.01 Requisite Proof 


24.01 Burden of proof is on applicant to establish affirmatively public 
demand for proposed service which existing carriers are unable or unwilling 
to fulfill. MC-107107, Sub 96, Alterman Transport Lines, Inc. Ext.—Food 
Products, 12-30-59, Div. 1. 


24.01 In absence of any showing that existing motor service is inade- 
quate in any material respect and, in this connection existing services have 
not been tried and have not been shown wanting, Commission is not justified 
in authorizing applicants to perform competing operation. MC-50002, Sub 
31, T. C. & H. W. Bridge Ext.—Drip Gasoline, 12-28-59, Div. 1. 

24.01 While freight forwarders, like I. & S. are permitted by Act 
to establish compensation agreements with motor common carriers, absence 
of such agreement alone is not sufficient to warrant finding that existing 
motor common carrier service available is not adequate for such freight 
forwarder’s reasonable transportation needs where existing service has not 
been used and no showing is made that existing carriers are unwilling or 
unable to meet such needs. MC-73165, Sub 161, Eagle Motor Lines, Inc. 
Ext.—Decatur, .... M. C. C. ...., 1-7-60, Div. 1. 


24.01 In proceedings such as this, it is incumbent upon applicant to 
prove by clear and convincing evidence that need exists for proposed service 
which cannot and will not be met by existing carriers. MC-111545, Sub 33, 
Home Transp. Co., Inc. Ext.—Lumber to Iowa, 1-18-60, Div. 1. 

24.01 Showing that there is no available motor carrier service does 
not of itself require finding of need for proposed service. Holding in 
78 S. Ct. 173 (1957) directs Commission to assess advantages of proposed 
service in relation to public need. It is true that when motor carrier seeks 
to offer service where only rail transportation is presently available, inherent 
advantages of proposed service are critical factor which must be considered. 
Standards on which final determination must rest, however, are: (1) signi- 
ficance of these advantages in given factual context; and (2) what need 
exists for service that can supply these advantages. MC-929838, Sub 354, 
Eldon Miller, Inc. Ext.—Texas, 1-12-60, Div. 1. 

24.01 In proceedings of this nature, it is incumbent upon applicant 
to establish by convincing shipper evidence that there is public need for 
proposed service, and that existing carriers are unwilling or unable to 
provide such service. MC-60612, Sub 12, Samuel Tischler Ext.—Canned 
Goods, .... M. C. C. ...., 1-7-60, Div. 1. 


24.03 Contract Carriage 


24.03 Proposition that under sec. 209(b) of Act, applicant for 
contract-carrier authority should be authorized to provide proposed service 
for supporting shippers regardless of availability of common-carrier service 
has been rejected. See 79 M. C. C. 695. MC-117718, George Bennett Com. 
Car. Apm.,..... 0. C0. C.. ...., 1-666, Div. 1. 

24.03 Sec. 209(b) of Act, as amended, requires Commission, in deter- 
mining whether an application for contract carrier authority should be 
granted, to consider, inter alia, number of shippers to be served by applicant, 
nature of service proposed, effect which granting permit would have upon 
service of opposing carriers, effect which denying permit would have upon 
applicant and its supporting shipper, and changing character of shipper’s 
requirements. Record is clear that there is no unique or specialized handling 
required for shipper’s products that cannot be provided by common carriers. 
MC-117527, Comstock Steel Co. Cont. Car. App., .... M.C. C. ...., 1-15-60, 
Div. 1. 


24.03 In determining whether a need exists for authority sought, 
Commission is required by sec. 209(b) of Act, as amended, to consider not 
only nature of proposed service and number of shippers to be served but, 
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among other things, effect of such grant of authority upon services of pro- 
testing carriers and effect which denial would have upon applicant and its 
supporting shipper. MC-112774, Sub 8, Gurran Chemical Co., Inc. Ext.— 
Bound Brook, N. J., 12-29-59, Div. 1. 


24.03 Applicants seek authority as contract carrier and accordingly 
determination must be made whether issuance of permit would be consistent 
with public interest and National Transportation Policy. In so doing, 
consideration must be given to number of shippers to be served, nature of 
service proposed, effect which granting permit would have on services of 
protesting carriers, and effect which denying permit would have upon appli- 
eants and/or shippers and changing character of shippers’ requirements. 
MC-110814, Sub 9, W. L., G. N. & J. L. Linkenhoger Ext.—Beaumont, Texas, 

oc Mie On Ge sewcy SU ee, Eee & 


24.1 Patron Need 
24.10 Requisite Proof 


24.10 It is clear that nature of traffic involved is restricted to definite, 
specific origins and destinations, for which territorial grant of authority is 
not required, even if all of claimed origins and destinations served by appli- 
cant could be justified. MC-109994, Sub 16, O. M. Sizer Com. Car. “Grand- 
father” App., .... M. C. C. ...., 12-31-59, Div. 1. 


24.11 Preference or Desire 


24.11 At most, evidence establishes preference for applicant’s pro- 
posed service. This is insufficient to warrant grant of authority sought. 
MC-107107, Sub 96, Alterman Transport Lines, Inc. Ext.—Food Products, 
12-30-59, Div. 1. 


24.11 Shippers’ desire or preference for comprehensive, direct motor 
service does not constitute basis for grant of authority unless effort has 
first been made to use such existing transportation services as are available, 
and it is shown that such services are materially inadequate or unsatis- 
factory. MC-110814, Sub 9, W. L., G. N. & J. L. Linkenhoger Ext.— 
Beaumont, Texas, .... M. C. C. ...., 1-15-60, Div. 1. 


24.13 Use of Existing Carriers 


24.13 Considering largely untried services of numerous protestants 
which have not otherwise been shown to be inadequate in any material re- 
spect, public need has not been demonstrated for proposed service. 
MC-83539, Sub 37, C & H Transp. Co., Inc. Ext.—Texas Gateway Elimina- 
tion, 12-29-59, Div. 1. 


24.13 Until protestants’ services have been shown to be deficient in 
some material respect, Commission would not be justified in placing addi- 
tional carrier in field. MC-117511, Jess & Harold Cox Cont. Car. App., 
i-5-60, Div. 1. 


24.13 No attempt has been made to utilize Ringle’s service, and in 
absence of tender of traffic shipper is in no position to impugn adequacy 
of its service. MC-111545, Sub 38, Home Transp. Co., Inc. Ext.—Lumber 
to Iowa, 1-18-60, Div. 1. 


24.13 Since hearing in this proceeding, Colonial & Pacific has been 
issued certificate authorizing it to perform much of operation for which 
applicant here seeks authority. In absence of this service ever having been 
tried, finding that such service will be incapable of meeting shipper’s reason- 
able transportation requirements is not warranted. MC-108053, Sub 21, 
Little Audrey’s Transp. Co., Inc. Ext.—Commodities in Tank Vehicles, 
12-31-59, Div. 1. 


24.13 In absence of their use of available service, these shippers are 
not in position to complain with respect to inadequacy thereof. MC-112582, 
Sub 10, T. M. Zimmerman Co. Ext.—Frozen Food, 1-13-60, Div. 1. 
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24.17 Patronage of Unauthorized Operation 


24.17 Fact that Buch has been conducting operations of type pro- 
posed without appropriate authority does not give it any special right to 
continue such operations. Denial here does not deprive it of traffic in which 
it has any right to participate. Rather, for 10 years it has enjoyed fruit of 
traffic transportation of which was beyond its authority. To allow it to 
continue service which it has provided without authority, under new grant 
of authority on meager evidence in this record, merely would encourage 
carriers to conduct unauthorized operations to build up supposed equity in 
traffic to which they have no legitimate right. Application will be denied. 
MCO-C-2112, Hall’s Motor Transit Co. v. Buch Exp., Inc., .... M. C. C. 
12-16-59, Commission. 


24.17 Applicant’s service, albeit without proper authority, has been 
tried and found to adequately meet shippers’ reasonable transportation re- 
quirements. In view of need for additional service shown and findings 
with respect to applicant’s fitness, grant of authority is warranted. MC- 
117970, A. D. Stucker Com. Car. App., 1-7-60, Div. 1. 


24.17 Commission cannot conclude that there is public need for pro- 
posed service where such need is predicated on unauthorized transportation. 
MC-60612, Sub. 12, Samuel Tischler Ext.—Canned Goods, .... M. C. C. 
seéep BOtEe, Bet As 


24.2 Traffic Available 
24.23 Possibly 


24.23 Evidence of future feed shipments from St. Louis is speculative 
based on mere possibility that Louisville mill may be unable to supply ship- 
pers’ needs. Consequently, authority to this extent should be denied. 
MC-118768, Charles Greene Com. Car. App., 1-14-60, Div. 1. 


24.3 Rates, Charges & Tariff Privileges 
24.30 Generally 


24.30 Failure to establish commodity rates or to extend scope of 
their coverage, in absence of showing that existing rates are so high as to 
constitute an embargo, does not reflect adversely against existing carriers. 
Compare 77 M. C. C. 707. MC-110814, Sub 9, W. L., G. N. & J. L. Linken- 
hoger Ext.—Beaumont, Texas, .... M. C. C. ...., 1-15-60, Div. 1. 


24.4 Adequacy of Facilities 
24.40 Generally 


24.40 In absence of more compelling evidence with respect to inade- 
quacy of equipment furnished by protestants grant of authority for this 
reason is not warranted. MC-64808, Sub 1, H. D. Thompson Ext.—Star 
City, W. Va., 12-28-59, Div. 1. 


24.43 Rail Equipment 


24.43 Some shippers have been unable to obtain suitable tank cars to 
perform needed service. Granted. MOC-108053, Sub 21, Little Audrey’s 
‘Transp. Co., Inc. Ext.—Commodities in Tank Vehicles, 12-31-59, Div. 1. 


24.46 Special Truck Equipment 


24.46 Although it is claimed that Watkins failed to provide suitable 
equipment when required on many occasions, no specific instances of these 
occasions or their actual number were shown. It is also uncertain whether 
shipper has ever requested Watkins to provide removable rack type equip- 
ment preferred by it. Denied. MC-44947, Sub 15, Deioma Trucking Co. 
Ext.—Port Homer, 1-19-60, Div. 1. 
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24.5 Adequate Amount of Service 
24.52 Peak Traffic 


24.52 Standing alone, need for additional motor service during peak 
season or in emergency is insufficient to warrant grant of permanent au- 
thority. Extraordinary peak periods arise in course of most businesses, and 
it would not promote sound economic conditions in transportation industry 
to require carriers to maintain extra equipment throughout year just to 
provide additional service during relatively short periods. On other hand, 
authorization of new permanent services on basis of such short lived needs 
for additional service would result in oversupply of transportation and fur- 
ther dilution of available traffic among carriers during major portion of 
year. MC-44947, Sub 15, Deioma Trucking Co. Ext.—Port Homer, 1-19-60, 
Div. 1. 


24.53 Railroad 


24.53 Rail service is clearly not adequate to meet entire needs of 
shippers and to afford them complete transportation service, particularly 
because of limited bulk storage facilities maintained by certain consignees, 
occasional shortage of compartmented tank-cars, and fact that some of these 
consignees are located at off-rail points. MC-102567, Sub 73, E. C. Gibbon 
Ext.—Cotton Valley, La., 12-30-59, Div. 1. 


24.53 Rail service cannot completely fulfill shippers’ needs for trans- 
portation to consignees who are located at off-rail points or who cannot 
accept C.L. shipments. MC-108053, Sub 21, Little Audrey’s Transp. Co., 
Inc. Ext.—Commodities in Tank Vehicles, 12-31-59, Div. 1. 


24.55 Motor Truck—Common Carrier 


24.55 Inability of protestants to serve every point in considered desti- 
nation territory is substantially offset by fact that they have arrangements in 
effect for interchange of traffic moving to and from points beyond their own 
lines coupled with shippers’ admissions that in past they have been able to 
obtain service to all points to which they sought to ship their products. 
MC-110814, Sub 9, W. L., G. N. & J. L. Linkenhoger Ext.—Beaumont, Texas, 

- em. ©. CG. 2.2 y 386-6, The. 1. 


24.57 Existence of Contract Carrier Service 


24.57 Shipper is entitled to dependable motor carrier service which 
is not subject to contingency of negotiating satisfactory agreement for con- 
tract carriage or burden of assuming obligations of such relationship. 64 
M. C. C. 5. MC-56213, Sub 6, Wm. H. Brillhart Ext.—4 States, 1-6-60, 
Div. 1. 


24.6 Adequate Quality of Service 
24.63 Mine Products 


24.63 With respect to some past deficiencies in Zimmerman’s service, it 
is significant that one shipper found that service satisfactory, although using 
it only occasionally and as supplementary to its private carriage; and that 
another, despite some complaints, indicated intention to continue use of 
such service to New York City area. In circumstances Commission is unable 
to conclude that Zimmerman’s service has been shown to be inadequate to 
meet reasonable transportation requirements of shippers. MC-105134, Sub 
8, A. L. Yeager Ext.—Clay Products, 12-18-59, Div. 1. 
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24.65 Semi-Processed Material 


24.65 Considered traffic presently moves exclusively by rail. Shipper 
has no dissatisfaction with that service except that transit time is at times 
too slow during periods when it has peak demands for raw materials. It 
desires motor service to supplement rail service. MC-110698, Sub 115, 
Ryder Tank Line, Inc. Ext.—-Cambridge, Mass., 1-6-60, Div. 1. 


24.68 Necessaries 


24.68 Rail service has involved excess breakage of certain size bottles 
necessitating replacement shipments which result in oversupply in shippers’ 
inventories. MC-111812, Sub 72, Midwest Coast Transport, Inc. Ext.— 
Alcoholic Beverages & Wines, 12-30-59, Div. 1. 


24.69 Miscellaneous Manufactures 


24.69 Since they are already authorized to serve points located 
throughout numerous states, applicants will be able in many instances to 
provide direct service from Holmesville without having to effect interchange 
of glass contained shipments, thereby affording shipper significant advan- 
tage from service standpoint. MC-35628, Sub 224, Interstate Motor Freight 
System (Corp.) Ext.—Holmesville, Ohio, 1-6-60, Div. 1. 


24.7 Single-Line Service 
24.70 Generally 


24.70 Although applicant claims dissatisfaction with Mutrie as inter- 
line carrier, there is complete lack of specificity as to any cause of dissatis- 
faction and consequently evidence is not convincing that efficient and prac- 
ticable interline arrangement could not be effected between these carriers 
for any movement of shipments of lacquers (resins) which might be required 
by shipper herein. MC-110698, Sub 115, Ryder Tank Line, Inc. Ext.— 
Cambridge, Mass., 1-6-60, Div. 1. 


24.72 Coordination 


24.72 Use of available three- and four-line motor service has forced 
shippers to maintain larger inventories than desired because of delays and 
difficulties experienced in coordinating their distribution schedules with 
arrival of shipments from Hammondsport. MC-111812, Sub 72, Midwest 
Coast Transport, Inc. Ext.—Alcoholic Beverages & Wines, 12-30-59, Div. 1. 


25. Alternate Routes or Gateways 


25.0 Generally 
25.07 Requisite Proof 


25.07 Where elimination of gateway is involved, it is incumbent upon 
applicant to show affirmatively (1) that it is actually transporting substan- 
tial volume of traffic from and to points involved by operating in good faith 
through gateway, and in so operating is effectively and efficiently competing 
with existing carriers, and (2) that elimination of gateway requirements 
will not enable it to institute new or better service or one so different from 
that presently provided as materially to improve its competitive position at 
expense of existing carrier. MC-1872, Sub 47, Ashworth Transfer, Inc., Ext. 
—Colo.-N. Mex. M. C. ...., 12-29-59, Div. 1. 


25.07 In cases involving elimination of gateways, it is incumbent 
upon applicant to prove three things: (1) it is in fact moving substantial 
volume of traffic through gateway sought to be eliminated and between 
points sought to be served direct; (2) in performing such service, it is 
effectively competing with existing carriers; and (3) if gateway is eliminated 
applicant will not thereby be enabled to perform new service or one so 
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different from its present service that its competitive position will be ma- 
terially improved to detriment of existing carriers. Short of this, applicant 
must prove, in customary manner, that public convenience and necessity 
require its proposed direct service. MC-83539, Sub 37, C & H Transp. Co., 
Inc. Ext.—Texas Gateway Elimination, 12-29-59, Div. 1. 


25.08 Granted Upon Requisite Showing 
25.08 Alternate Routes Granted By Div. 1: 
Dance Freight Lines, Inc., MC-107475, Sub 37, (N. Car.), 1-18-60. 


25.2 Points to be Served 
25.20 Generally 


25.20 Normally, Commission is reluctant to restrict authority granted 
to traffic moving to and from specified points in applicant’s authorized areas 
of service because partial elimination of gateway could lead to discrimina- 
tion among shippers and would require Commission in determining com- 
petitive status of applicant to consider separately each and every commodity 
transported and point served. 68 M. C. C. 363 and 79 M. C. C. 685. 
Nevertheless, in appropriate situations authority granted may be restricted 
to specific points in areas served by applicant through gateway where 
elimination of gateway with respect to points authorized would foster safe, 
economical, and efficient transportation service in best interests of public 
ee MC-1872, Sub 47, Ashworth Transfer, Inc., Ext.—Colo.-N. Mex., 

» Bm ©. GC. .ccce Barbe-we, Uev. 1. 


25.3 Improved Operations 
25.32 Safer Route 


25.32 There is present with respect to movements of these commodities 
no such overriding public interest in authorizing partial elimination of 
gateway as there may be in transportation of explosives. MC-1872, Sub 47, 
Ashworth Transfer, Inc., Ext.—Colo.-N. Mex., .... M. C. C. ...., 12-29-59, 
Div. 1. 


25.36 Elimination of Gateways 


25.36 MC-1872, Sub 47, Ashworth Transfer, Inc. Ext.—Colo.-N. Mex., 
. M. C. C. ...., 12-29-59, Div. 1. (Please See 25.20, Same Title). 


25.4 Improved or New Service 
25.41 Length of Route 


25.41 On some shipments mileage reductions over direct routes would 
not be significant, but on others reductions of from 20 to 35 percent would 
be accomplished, and would constitute important factor in enabling applicant 
to establish essentially new service. MC-1872, Sub 47, Ashworth Transfer, 
Inc., Ext.—Colo.-N. Mex., .... M. C. C. ...., 12-29-59, Div. 1. 


26. Preservation of Sound Transportation Conditions 


26.4 Promote Operating Economy 
26.43 Balance Traffic 


26.43 Primary purpose of application is to obtain backhaul for present 
private carrier operations. Surely, Commission would not be justified in 
ignoring existing carriers whose principal source of revenue is transporta- 
tion, in order to allow applicant to more fully utilize equipment it now 
devotes to private carriage. MO-117527, Comstock Steel Co. Cont. Car. App., 
con BN a Eh oe esp Oe ae a 
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26.7 Effect Upon Other Carriers 
26.70 Generally 


26.70 Inasmuch as neither rail nor motor carriers have participated 
in this traffic to any significant extent, it appears that grant of authority 
herein, to extent indicated in findings, will not adversely affect them. MC- 
117970, A. D. Stucker Com. Car. App., 1-7-60, Div. 1. 


26.71 Rights of Existing Carriers 


26.71 Southern should not be permitted to invade Jacksonville area 
served exclusively by Coast Line, which could eventually result in weaken- 
ing, from traffic standpoint, that carrier’s Wilmington-New Bern Line. F. D. 
20310, Camp Lejeune R. Co. et al—Operation, etc., .... I. C. C. 
1-19-60, Div. 4. 


26.71 Existing carriers must be accorded opportunity to demonstrate 
their abilities to fulfill any reasonable transportation requests of shipper 
within scope of their operating rights. MC-117511, Jess & Harold Cox Cont. 
Car. App., 1-5-60, Div. 1. 


26.71 Existing carrier generally should have right to transport all 
traffic it can handle adequately and efficiently in territory it is authorized 
to serve, without added competition of a new operation. MC-36144, Sub 5, 
Law & Ingram Transp. Co., Inc. Ext.—Pig Iron, .... M. C. C. 
12-18-59, Commission. 


26.71 Existing carriers should normally be afforded an opportunity 
to transport all available traffic that they can handle adequately, efficiently, 
and economically in territory they serve. MC-105134, Sub 3, A. L. Yeager 
Ext.—Clay Products, 12-18-59, Div. 1. 


To Same Effect: 


MC-107107, Sub 96, Alterman Transport Lines, Inc. Ext.—Food Prod- 
ucts, 12-30-59, Div. 1. 


MO-117527, Comstock Steel Co. Cont. Car. App., .... M. C. C. 
1-15-60, Div. 1. 


MO-111545, Sub 33, Home Transp. Co., Inc. Ext.—Lumber to Iowa, 
1-18-60, Div. 1. 


MC-110814, Sub 9, W. L., G. N. & J. L. Linkenhoger Ext.—Beaumont, 
Texas, .... M.C.C. ...., 1-15-60, Div. 1. 


26.74 Motor Truck Carriers 


26.74 Any detriment to applicant by denial of application is out- 
weighed by adverse effect on protestants caused by a potential loss of traffic 
if proposed operation were authorized. MO-117713, George Bennett Com. 
Car. App., .... M.C.C. ...., 1-5-60, Div. 1. 


26.74 Applicants, who have not as yet participated in any of con- 
sidered traffic, would not be adversely affected by denial of permit; but 
grant thereof would result in diversion from existing carriers of traffic in 
which they are now participating, with concomitant adverse effect upon 
their operations. MOC-110814, Sub 9, W. L., G. N. & J. L. Linkenhoger 
Ext.—Beaumont, Texas, .... M. C. C. ...., 1-15-60, Div. 1. 


26.79 Lack of Carrier Protestants 


26.79 There are no motor carrier protestants in this proceeding and 
implication thereof is either unwillingness or inability on their part to 
provide needed service. MC-117970, A. D. Stucker Com. Car. App., 1-7-60, 
Div. 1. 


“? 
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27. Disposition of Applications 


27.2 Motor Bus Operations 
27.21 Granted 


27.21 Applications for New or Extended Motor Bus Operations Grant- 
ed by Div. 1: 


Red Lion Bus Co., MC-115262, Sub 1, Whiteford, Md., 12-22-59. 


27.3 Motor Truck Common Carrier Operations 
27.31 Granted 
27.31 Applications by Motor Truck Common Carriers for New or Ex- 
tended Operations Granted by Div. 1, unless otherwise stated: 


Adams Refrigerated Trucking Service, Inc., Gene, MC-110339, Sub 4, Con- 
version Proceeding, 1-18-60. 


Alterman Transport Lines, MC-107107, Sub 12, Bakery Products, 12-31-59. 
Anding, A. E., MC-68105, Sub 7, Conversion Proceeding, 12-30-59. 


Ashworth Transfer, Inc., MC-1872, Sub 47, Colo.-N. Mex., .... M. C. C. 
- ee, 12-29-59. 


Balser Truck Co., MC-6017, Sub 1, Conversion Proceeding, 12-30-59. 


Belbey Transfer Co., MC-2567, Sub 4, Com. Car. App., 12-31-59, Div. 4 
(embraced in MC-F-6994). 


Brill, Joseph, MC-32017, Sub 2, Conversion Proceeding, 1-18-60. 
Brillhart, Wm. H., MC-56213, Sub 6, 4 States, 1-6-60. 


C & E Trucking Corp., MC-2941, Sub 13, Conversion Proceeding, 
M. C. C. ...+, 13-84-69. 


Clover Exp., Inc. of N. Y., MC-19287, Sub 1, Conversion Proceeding, 1-5-60. 

Curtis, O. H., MC-64864, Sub 1, Conversion Proceeding, 12-30-59. 

Deioma Trucking Co., MC-44947, Sub 14, Conversion Proceeding, 1-19-60. 

Distributors Service Co., MC-59685, Sub 10, Conversion Proceeding, 1-18-60. 

George’s Transp. Co., Inc., MC-38465, Petition for Modification of Ctfe, 
1-19-60. 

Gibbon, E. C., MC-102567, Sub 73, Cotton Valley, La., 12-30-59. 

Glaze, T. P., MC-83930, Sub 2, Conversion Proceeding, 1-21-60. 

Goldberg, Inc., J. M., MC-117888, Com. Car. “Grandfather”? App., 1-4-60. 

Greene, Charles, MC-118768, Com. Car. App., 1-14-60. 

Hancock, C. C., MC-117824, Com. Car. App., .... M. C. C. ...., 12-18-59. 

Hofer, Harry, MC-2771, Sub 2, Conversion Proceeding, 1-12-60. 


Interstate Motor Freight System (Corp.), MC-35628, Sub 224, Holmesville, 
Ohio, 1-6-60. 

J. & M. Transp. Co., Inc., MC-115311, Sub 15, Salt, 
1-18-60. 

eee Valley Trucking Co., MC-28173, Sub 1, Conversion Proceeding, 
1-20-60. 

Kipp, M. V., MC-104515, Sub 6, Conversion Proceeding, 1-13-60. 


Little Audrey’s Transp. Co., Inc., MC-108053, Sub 21, Commodities in Tank 
Vehicles, 12-31-59. 


Long, E. W., MC-114795, Sub 6, Conversion Proceeding, 1-14-60. 
Marine Transit, Inc., MC-116069, Sub 1, Numerous States, 1-7-60. 
Maust Bros., MC-113416, Sub 2, Conversion Proceeding, 1-18-60. 


May, C. M., & Scott Pearson, MC-106871, Sub 4, Conversion Proceeding, 
12-30-59. 


McCarier Truck Lines, Inc., MC-1007, Sub 13, Conversion App., 1-19-60. 
McLaughlin, Ralph, MC-40021, Sub 3, Conversion Proceeding, 1-18-60. 
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27.31 Granted (Continued) 


Midwest Coast Transport, Inc., MC-111812, Sub 72, Alcoholic Beverages & 
Wines, 12-30-59. 


Mitchell & Son, Inc., Joseph, MC-32050, Sub 1, Com. Car. “‘Grandfather’”’ 
App., 1-14-60. 


Newman & Pemberton Corp., MC-102541, Sub 6, Conversion Proceeding, 
1-20-60. 

Reed Lines, Inc., MC-75463, Sub 17, Conversion Proceeding, 1-21-60. 

eee Transit, Inc., MC-109447, Sub 1, Conversion Proceeding, 

12-31-59. 

Roadway Exp., Inc., MC-2202, Sub 174, Holmesville, Ohio, 1-6-60 (embraced 
in MC-35628, Sub 224). 

Scott, P. E., MC-62056, Sub 4, Conversion Proceeding, 1-18-60. 


Sizer, O. M., MC-109994, Sub 16, Com. Car. “Grandfather” App., 
M. C. Cc. eee, 12-31-59. 


Stucker, A. D., MC-117970, Com. Car. App., 1-7-60. 
Thompson, H. D., MC-64808, Sub 1, Star City, W. Va., 12-28-59. 
Towers, G. D., MC-102744, Sub 8, Conversion Proceeding, 12-31-59. 
Victor Transit Corp., MC-41002, Sub 14, Conversion Proceeding, 1-18-60. 
Wachendorf, R. A., MC-100495, Sub 9, Conversion Proceeding, 12-31-59. 
Winn, W. W., MC-107000, Sub 22, Conversion Proceeding, 12-30-59. 
Zimmerman Co., T. M., MC-112582, Sub 10, Frozen Food, 1-13-60. 
27.32 Denied 

27.32 Applications by Motor Truck Common Carriers for New or Ex- 
tended Operations Denied by Div. 1, unless otherwise stated: 


Alterman Transport Lines, Inc., MC-107107, Sub 96, Food Products, 
12-30-59. 


Bridge, T. C., MC-50002, Sub 31, Drip Gasoline, 12-28-59. 

Buch Exp., Inc., MC- 78139, Sub 17, Lititz, Pa., .. M. C. C. 
Commission. Prior report, 73 M. C. C. 816, affirmed (embraced in 
MC-C-2112). 

Cé& by a Co., Inc., MC-83539, Sub 37, Texas Gateway Elimination, 

Century Produce System, Inc., MC-113802, Sub 1, Com. Car. “Grandfather” 
Gs «sce BG. Ge cvevsg ROO. 

Deioma Trucking Co., MC-44947, Sub 15, Port Homer (Ohio), 1-19-60. 

De Robbio, Charles, MC-59903, Sub 1, Conversion Proceeding, 12-30-59. 


Eagle Motor Lines, Inc., MC-73165, Sub 161, Decatur (Ala.), .... M. C. C. 
‘ , 1-7-60. 


Fujita, G. S., MC-117939, Com. Car. ‘‘Grandfather’’ App., .... M. C. C. 
. eee, 12-28-59. 


°9 


Gulf Southwestern Transp. Co., MC-106379, Sub 33, Texas Gateway Elimi- 
nation, 12-29-59 (embraced in MC-83539, Sub 37). 


Home Transp. Co., Inc., MC-111545, Sub 33, Lumber to Iowa, 1-18-60. 

Jasper & Chicago Motor Exp., Inc., MC-108905, Sub 18, Elimination of 
Chicago Gateway, .... M. C. C. , 12-30-59. 

Law & Ingram Transp. Co., Inc., MC-36144, Sub 5, Pig Iron, .... M. C. C. 
A ., 12-18-59, Commission. Prior report, 5-12-59, reversed. 

Miller, Inc., Eldon, MC-92983, Sub 354, Texas, 1-12-60. 

eS re Co., Inc., ete Sub 2, Conversion Proceeding, 


Ryder Tank Line, Inc., MC-110698, Sub 115, Cambridge, Mass., 1-6-60. 
Sizer, O. M., MC-109994, Sub 18, Kossuth, Wis., 12-31-59. 
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27.32 Denied (Continued) 


Tischler, Samuel, MC-60612, Sub 12, Canned Goods, .... M. C. C. és 
1-7-60. 


Vogel, Inc., John, MC-2756, Sub 13, New York, .... M.C.C. ...., 12-29-59, 
Div. 4 (embraced in MC-F-6696). 


Yeager, A. L., MC-105134, Sub 3, Clay Products, 12-18-59. 
27.4 Motor Truck Contract Carrier Operations 
27.42 Denied 


27.42 Applications by Motor Truck Contract Carriers for New or Ex- 
tended Operations Denied by Div. 1: 


Bennett, George, MC-117712, Com. Car. App., .... M. C. C. ...., 1-5-60. 
Comstock Steel Co., MC-117527, Cont. Car. App., .... M. C. C. “ 
1-15-60. 


Cox, Jess & Harold, MC-117511, Cont. Car. App., 1-5-60. 

Gurran Chemical Co., Inc., MC-112774, Sub 3, Bound Brook, N. J., 12-29-59. 

a W. L., G. N., & J. L., MC-110814, Sub 9, Beaumont, Texas, 
M. C. 


— a i * 15-60. 
Peares, BE. D., MC- 116356, Sub 3, Additional N. Mex. Counties, .... M. C. C. 
: , 1-14-60. 


28. Transfer, Modification or Revocation 


28.3 Revocation 
28.30 Generally 


28.30 Revocation of permit may be effected after notice and hearing 
or opportunity for hearing, for wilful failure to comply with order issued 
under sec. 204(c) of Act. 

Respondent failed to comply with terms of show cause order dated 
Oct. 16, 1958, which order, by its terms, instituted proceeding under sec. 
204(c) to determine whether, in accordance with sec. 212(a) of Act, contract 
carrier authority held by respondent should be revoked for failure of re- 
spondent to comply with requirements of Act, and Commission’s rules and 
regulations thereunder. Further, since respondent failed and refused to 
comply with second show cause order dated Jan. 13, 1959, requiring it to 
inform this Commission if any oral hearing was desired within time specified 
in order therein, respondent is deemed to be in default and to have waived 
right to such oral hearing. 

Since respondent is not conducting operations and has no facilities for 
conducting operations and has failed to comply with lawful orders of Com- 
mission, respondent’s permit will be revoked. See 52 M. C. C. 427. 
MC-69239, Sub 2, Rausch Transp. Co., Inc. Conversion Proceeding, 
me ©, GH. occcy B0nd-Oe, Bet. i. 


28.31 Jurisdiction 


28.31 Sec. 212(a) of Act authorizes Commission to suspend or revoke 
operating rights for wilful failure to comply with any pertinent provision of 
Act or with Commission rules and regulations thereunder. MC-69239, 
Sub 2, Rausch Transp. Co., Inc. Conversion Preceeding, .... M. C. C. 
1-21-60, Div. 1. 


28.36 Past Unauthorized Operations or Violations of Law 


28.36 Defendant found not shown to be engaged in transportation not 
authorized by its certificates, in violation of Act. Complaint dismissed. 
MC-C-2202, Leonard Bros. Transfer & Storage Co., Inc. v. Dealers Transit, 
Inc., .... M. C. C. ...., 1-14-60, Commission. 
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29. Abandonment 


29.0 Generally 
29.08 Passenger Train Service 


29.03 Upon investigation, found that operation by Chicago, M., St. P. 
& P. R. Co., of passenger trains Nos. 21 and 14 between Milwaukee, Wis., 
and Channing, Mich., is not required by public convenience and necessity and 
that continued operation there will unduly burden interstate commerce. 
F. D. 20780, Chicago, M., St. P. & P. R. Co.—Discontinuance of Service— 
Milwaukee, Wis.-Channing, Mich., .... I. C. C. ...., 1-21-60, Div. 4. 


29.03 It is true that few public witnesses appeared at hearing but 
trains do handle about 68 passengers on each train and an average of 23 
passengers a train mile. Trains also serve substantial public need in han- 
dling other traffic. Considering these factors and fact that this record does 
not show on basis of aforementioned changed conditions that trains at 
present are operating at a significant loss, as claimed by carrier, operation 
by Chicago, R. I. & P. Ry. Co. of trains 509 and 510, between Ft. Worth, 
Texas and Kansas City, Mo. is required by public convenience and necessity 
and will not unduly burden interstate commerce. Service ordered continued 
for one year from date of order. F. D. 20748, Chicago, R. I. & P. R. Co.— 
Discontinuance of Service bet. Kansas City, Mo. & Ft. Worth, Texas, 
12-29-59, Div. 4. 


29.2 When Granted 
29.25 Lack of Need 


29.25 Trains handle average of 25 passengers a train mile, which in 
itself is evidence of some public need. F. D. 20748, Chicago, R. I. & 
P. R. Co.—Discontinuance of Service bet. Kansas City, Mo. & Ft. Worth, 
Texas, 12-29-59, Div. 4. 


29.3 Determination of Earnings 
29.30 Generally 


29.30 Computations based on system averages cannot be considered 
as being more reliable than actual cost elements used by carrier in its finan- 
cial exhibits. F. D. 20748, Chicago, R. I. & P. R. Co.—Discontinuance of 
Service bet. Kansas City, Mo. & Ft. Worth, Texas, 12-29-59, Div. 4. 


29.31 Revenues 


29.31 No credit should be allowed for any portion of mail revenue in 
cases, such as this one, where no loss of such revenue is anticipated by 
applicant. F. D. 20780, Chicago, M., St. P. & P. R. Co.—Discontinuance of 
Service—Milwaukee, Wis.-Channing, Mich., .... I. C. C. ...., 1-21-60, 
Div. 4. 


29.32 Expenses of Involved Line 


29.32 Commission has in other cases recognized use of system costs 
where, as here, it is impracticable or impossible to determine actual costs, 
and in other 13a(1) cases it has considered depreciation a proper charge. 
F. D. 20780, Chicago, M., St. P. & P. R. Co.—Discontinuance of Service— 
Milwaukee, Wis.-Channing, Mich., .... I. C. C. ...., 1-21-60, Div. 4. 

29.32 Although carrier may realize some savings by lesser use of joint 
terminal facility, there would be no appreciable decrease in terminal’s ex- 
pense if trains involved were discontinued, and effect of ceasing their opera- 
tions at most would be to shift their proportion of terminal’s expense to 
other trains using terminal. 


Uniform System of Accounts item 10.331 provides that equipment de- 
preciation is properly charged to operating expenses, and Commission has 
not questioned such items when included as portion of direct expenses in 
other discontinuance proceedings. F. D. 20748, Chicago, R. I. & P. R. Co. 
—Discontinuance of Service bet. Kansas City, Mo. & Ft. Worth, Texas, 
12-29-59, Div. 4. 
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29.4 Economic Effect 


29.45 Employees 


29.45 Same conditions imposed as in 257 I. C. C. 700. F. D. 20745, 
Chicago, M., St. P. & P. R. Co.—Abandonment—Bet. Maple Falls & Glacier, 
Wash., 1-7-60, Div. 4. 

To Same Effect: 


F. D. 20753, Missouri Pac. R. Co.—Abandonment—Bet. BB Jctn. & 
Brinkley, Ark., 1-20-60, Div. 4. 

29.45 Commission is without authority to impose labor conditions in 
proceedings under sec. 13a(1) of Act. See 307 1. C. C. 59. However, effect 
on employees has been given due consideration in reaching our conclusions 
herein. F. D. 20780, Chicago, M., St. P. & P. R. Co.—Discontinuance of 
Service—Milwaukee, Wis.-Channing, Mich., .... I. C. C. ...., 1-21-60, 
Div. 4. 


29.5 Balance of Convenience 
29.50 Generally 


29.50 Prospective future traffic does not appear sufficient to warrant 
rehabilitation of line. Alternate transportation, both rail and motor, is 
available to area, and service to protestants at Brinkley can, and probably 
will be provided by other railroads. Conclusions are based upon assumption 
that applicant will lend its cooperation. Accordingly, it appears that con- 
tinued maintenance and operation of line would impose undue and unneces- 
sary burden upon interstate commerce. F. D. 20758, Missouri Pac. R. Co. 
—Abandonment—Bet. BB Jctn. & Brinkley, Ark., 1-20-60, Div. 4. 


29.50 Income from this line has been slight and no possibility exists 
of any increase in freight traffic. Under such circumstances expenditure of 
$66,000 for track conformance, as only alternative to abandonment, is not 
justified and continued operation over segment would impose undue and 
unnecessary burden on interstate commerce. F. D. 20593, Pacific Electric 
Ry. Co.—Abandonment bet. Arcadia & Monrovia, Calif., 12-24-59, Div. 4. 


29.8 Conditions 
29.80 Generally 


29.80 Normally, in cases involving abandonment of lines, certificate is 
made of no force or effect unless exercised within one year from its effective 
date. Here, however, in view of uncertainty as to when city will begin 
improvements and corresponding uncertainty as to when line may be aban- 
doned, period within which certificate may be exercised will be extended to 
18 months. F. D. 20593, Pacific Electric Ry. Co.—Abandonment bet. 
Arcadia & Monrovia, Calif., 12-24-59, Div. 4. 


29.9 Disposition of Abandonment Applications 
29.91 Granted 


29.91 Applications by Railroads for Certificates Authorizing Aban- 

donment Granted by Div. 4: 

Chicago, M., St. P. & P. R. Co., F. D. 20745, Bet. Maple Falls & Glacier, 
Wash., 7.3 miles, 1-7-60. 

Missouri Pac. R. Co., F. D. 20753, Bet. BB Jctn. & Brinkley, Ark., 24.8 miles, 
1-20-60. 

Pacific Electric Ry. Co., F. D. 20593, Bet. Arcadia & Monrovia, Calif., 1.97 
miles, 12-24-59. 

Susquehanna Connecting R. Co. et al., F. D. 20866, Spencer & Murray 

Branches, 1.08 miles, 1-7-60. 
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3. FINANCE 
31. Jurisdiction 
31.2 Nonnegotiable Obligations 


$1.20 Generally 


31.20 If, as asserted by New Dixie, outstanding equipment obligations 
are not securities within meaning of sec. 214, but are conditional sales 
agreements or chattel morgages unsupported by notes or other evidences of 
indebtedness, then they would not be considered in computation. MC-F- 
7318, New Dixie Lines, Inc.—Pur.—Jocie Motor Lines, Inc., 12-31-59, Div. 4. 


31.21 Mortgages 


31.21 Chattel mortgage of itself is not security within meaning of sec. 
214 of Act. 

Application of Gateway Transp. Co. in F. D. 20656 for authority to 
execute loan agreement to borrow $500,000 is dismissed. MC-F-7110, 
Gateway Transp. Co.—Pur.—Northern Transp. Co. & Anchor Transfer & 
Storage Co., .... M. C. C. ...., 12-24-59, Div. 4. 


31.3 Securities Subject to Authorization 
31.81 Capital Stock 


31.31 In case of stock having par value, for purpose of sec. 214 of Act, 
value shall be fair market value as of date of issue, or par value, whichever 
is greater. MO-F-6696, John Vogel, Inc.—Control & Merger—Mayberry 
Motor Freight, Inc. & Brown’s Exp., Inc., .... M. C. C. ...., 12-29-59, 
Div. 4. 


32. Security Issues 


32.9 Unauthorized Issues 
32.90 Validity 


32.90 Total minimum fair market value of 100,000 shares of 50-cent 
par-value common stock issued on Aug. 15, 1958, in exchange for then out- 
standing 1,000 shares of no-par-value common stock together with total of 
applicant’s other outstanding securities, exceeded $1,000,000 and issuance 
of that stock without prior Commission authorization under sec. 214 of Act 
makes it void under provisions of paragraph (11) of sec. 20a of Act. F. D. 
20879, Alterman Transport Lines, Inc. Stock, 1-15-60, Div. 4. 

82.91 Replacement 

32.91 While 50-cent-par value common stock heretofore issued is void 
under provisions of sec. 20a(11), those shares have status under law, and 
upon proper showing Commission may authorize issue of valid securities to 
+ gee them. F. D. 20879, Alterman Transport Lines, Inc. Stock, 1-15-60, 
Div. 4. 


33. Purpose of Issue 
33.4 Refinancing 
33.45 Motor Truck 


33.45 Issue of Securities to Refinance, Redeem or Refund Debt or 
Retire Motor Truck Capital Stock Authorized by Div. 4: 
Alterman Transport Lines, Inc. Stock, F. D. 20879, 1-15-60. 


33.6 Recapitalization 
83.63 Motor Truck 


33.63 Issue of Securities Incident to Recapitalization or Reincorpora- 
tion of Motor Truck Companies Authorized by Div. 4: 


Carolina Freight Carriers Corp. Stock, F. D. 20880, 12-17-59. 


Lee Way Motor Freight, Inc. Stock, F. D. 20846, 12-30-59 (embraced in MC- 
F-7333). 
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33.7 Employee Bonus Incentive Plans 
83.70 Stock Purchase Plans 


33.70 Issue of Capital Stock in connection with Stock Option Plan 
Authorized by Div. 4: 
Lee = Motor Freight, Inc.—Control—Sooner Freight Lines, MC-F-7333, 
. M.C. C. ...., 12-30-59. 


37. Accounts 


37.7 Depreciation & Amortization 
37.73 Railway Equipment 


37.73 As long as railroads continue to maintain existing track in 
proper condition through adequate replacement, as needed, of rails, ties, 
ballast, and other material, so that deterioration in track structure and 
impairment of corporation’s capital investment is avoided, no good purpose 
would be served by changing long-established existing accounting rules and 
requiring retirement and depreciation accounting for such property. 

Accounting rules for betterment and replacement of items of track 
property as now prescribed in Uniform System of Accounts for Railroad 
Companies affirmed. No. 32158, Uniform System of Accounts for Railroad 
Companies—Betterment & Depreciation Accounting—Railroads, .... I. C. C. 

, 12-18-59, Commission. 


4. SERVICE & OPERATIONS 
42. Terminal 


42.3 Loading & Unloading 
42.30 Generally 


42.30 Proposed reduced charge for stopping to complete loading or 
partially unload, on shipments between various points in Neb., Iowa, Mo. & 
Kan., found not shown to be just and reasonable. 1[&S8S M-12808, Stopping- 
in-Transit to Load or Unload at Midwestern Points, .... I. C. C. 
12-31-59, Div. 2. 


44. Accessorial 


44.2 Transit 
44.20 Generally 


44.20 In 52 M. C. C. 59, rules were approved which limited number of 
stops, but as there observed, those rules had support of “overwhelming ma- 
jority’’ of shippers and shipper organizations. On record, Commission is 
not warranted in requiring that number of stops be so restricted. MC-C- 
1520, Multiple Deliveries—New England, .... I. C. C. ...., 1-11-60, Com- 
mission. 


45. Allowances 


45.0 Generally 
45.01 When Lawful 


45.01 It may be that cooperative action on part of shippers in accumu- 
lating L.T.L. shipments would result in savings in respondent’s operating 
costs, and that such savings would be shared with shippers. However, 
under sec. 225 of Act, allowance to shipper may not exceed approximate cost 
to area shippers generally for performing services for which allowance is to 
be made. Record does not permit determination of what that approximate 
cost may be. 
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Moreover, such allowance relates to compensation paid to owner of 
property for performance by him of transportation service, or for use of 
instrumentality in such service furnished by him, which service or instru- 
mentality carrier is obligated to perform or supply under transportation 
contract. Proposed provision is published in tariff having general applica- 
tion and merely provides for payment of allowance for tender at one time 
and place of at least 10 shipments weighing not less than 10,000 Ibs. 
Services for which allowance is to be made are not restricted to pickup. On 
contrary, various functions which record indicates shippers would perform, 
and for which allowance is to be made, apparently are mostly in preparing 
shipments for transit, rather than in performing transportation service 
which respondent is obligated to perform under its transportation contract. 
For foregoing reasons, proposed allowance may not receive approval. I & 8 
M-12649, Pickup of Multiple Shipments at Rochester, N. Y., .... I. C. C. 
..+e, 1-14-60, Div. 2. 


46. Safety 


46.4 Interlockers 
46.40 Generally 


46.40 In Matter of Application for Approval of Proposed Modifications 
of Systems or Devices under Paragraph (b) of Sec. 25 of Act, as Amended: 
Application of Chicago & N. W. Ry. Co. for modification of Deering Bridge 
Interlocking, north of Chicago, Ill., granted. No. 28000, Sub 187, Chicago 
& N. W. Ry. Co. BS-Ap. 14434, .... 1. C. C. ...., 1-13-60, Div. 3. 


46.41 Manual 


46.41 Rules, Standards & Instructions for Installation, Inspection, 
Maintenance & Repair of Automatic Block Signal Systems, Interlocking 
Traffic Control Systems, Automatic Train Stop, Train Control, and Cab 
Signal Systems, & Other Similar Appliances, Methods & Systems: Upon 
further hearing, application of Texas & N. O. R. Co. for relief from re- 
quirements of sec. 136.410 of order entered herein on June 29, 1950, con- 
ditionally granted. Prior report, 278 I. C. C. 267. Ex Parte 171, Texas & 
N. O. R. Co. RS&I Ap. 795, .... I. C. C. ...., 1-5-60, Div. 3. 


5. RATE STRUCTURE 
51. Ratemaking 


51.2 Agreements 
51.29 Amendments 


51.29 Commission has approved basic agreement of association and 
other organizations associated therewith, as well as several amendments 
thereof. Purpose of instant amendment is to clarify article governing one 
of its organizations by specifically naming certain matters which are subject 
to organization’s jurisdiction. Term ‘‘among other things’”’ is inserted there- 
in in order to include matters specified in secs. 3, 4, and 5 of article II of 
basic agreement, such as rates, fares, classifications, divisions, allowances, 
and charges, and rules or regulations pertaining thereto, of local interest. 
Sec. 5a App. 2, Western Traffic Assn.—Agreement, .... I. C. C. ...., 
12-22-59, Div. 2. 


51.7 Final Dispositions of Applications 
51.71 Approved 


- 51.71 Ratemaking Agreement Under Sec. 5a of Act Approved by 
a. ae 


Western Traffic Assn. No. 2, .... I. C. C. ...., 12-22-59. 
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52. Freight Classification 


52.0 Generally 
52.08 Use of Article 


52.03 Difference in freight rates may not lawfully be based solely on 
difference in use to which article is to be put. 


Same rate should apply regardless of use to which commodity is to be 
put. No. 82396, Middlewest Motor Freight Bureau v. Chicago, B. & Q. R. 
Cm, .... E.G CG. ..0, 23-84-69, Div. 3. 


52.04 Grade or Value of Article 


52.04 It is well established that what constitutes “proper return’ on 
high-grade commodity, such as cigarettes, is vastly different from ‘‘proper 
return”? on commodity of low value. I & S M-11248, Tobacco—N. Car. to 
Central Territory, ....I.C.C. ...., 1-11-60, Div. 2. 


53. Rate Adjustments 


53.3 Class Rates 
58.30 Generally 


53.30 Proposed class rates depart from generally accepted ratemaking 
principles in that they are lower in some instances than respondent’s cor- 
responding assembling commodity rates on freight, all kinds. I & S M- 
12761, Assembling & Distribution Rates—N. Y., N. J., Pa., ....1.C.C....., 
1-11-60, Div. 2. 


53.30 Reasonable class rates should be so designed as to distribute 
transportation burden equitably over traffic transported, and treat all points 
served on basis of substantial equality, distance considered. Measured by 
these criteria, class rates under investigation are unjust and unreasonable. 
No. 32352, Freight Forwarder Rates, etc. to N. Mex., .... I. C. C. 
12-23-59, Commission. 


oe 


53.4 Commodity Rates 


53.41 L.C.L. or L.T.L. 


53.41 Proposed rates appear to be essential if respondents are to 
prevent this two-way traffic from moving by private carriage. Distance 
considered, proposed rates compare favorably with those maintained by 
bureau from New York and points in Maine to these destinations. As indi- 
cated, there is very substantial movement of the traffic from Richmond to 
Mass. markets. These facts afford special justification for establishment of 
commodity rates on L.T.L. as well as T.L. traffic. I & S M-12728, Synthetic 
& Rayon Piece Goods—Monahan Transp. Co., Inc., .... I. C. C. ...., 
12-31-59, Div. 2. 


53.41 Rates approved from Ashland and Rochester to Baltimore and 
those maintained by conference from Lebanon and Enfield to Philadelphia 
clearly provide competitive justification for proposed rates and special 
justification which is required for approval of commodity rates on L.T.L. 
lots. I & S M-12853, Wool Cloth—N. H. to Baltimore, Md., .... I. C. C. 
e+ee, 12-29-59, Div. 3. 


53.5 Less Vehicle Load Shipments 
53.51 Shipment Surcharge 


53.51 Proposed rate arbitrary of 16 cents per 100 lbs. on interstate 
L.T.L. shipments between points in Minn., found not shown to be just and 
reasonable. I & S M-12931, L.T.L. Arbitraries from & to Points in Minn., 
coee Ge Ge Se svcey ae, ae & 
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53.8 Valuation Rates 


58.82 Released Rates 


53.82 Statute under which civil aviation is regulated contains no 
limitation-of-liability provision similar to that in sec. 20(11) of Act. Gen- 
eral released rates order covering motor-air rates (MC-423) is similar to 
that entered in connection with railway express rates, considered in detail 
in prior report, and existence of that order casts no doubt on validity of 
prior determination. 


Upon reconsideration, findings in prior report, 306 I. C. C. 495, that 
Commission has no authority under sec. 20(11) of Act to approve proposed 
rail and motor carriage classification rules generally restricting application 
of existing ratings and rates to property valued not in excess of certain 
maximum amounts per pound, per package, or per shipment, establishing 
charges for declared values in excess thereof, and limiting carriers’ liability 
for loss of or damage to shipments of such maximum or declared values, 
affirmed. Applications for approval thereof dismissed. Ex Parte MC-49, 
Released Rate Rules—National Motor Freight Classification, Ex Parte 197, 
Consolidated Freight Olassification & Uniform Freight Classification, 

I. C. C. ...., 1-11-60, Commission. 


54. Joint or Through Routes, Rates & Divisions 


54.8 Cancellation of Joint Routes or Rates 
54.80 Generally 


54.80 In instance where Southern would accept or tender traffic from 
or to one connecting line and not so interchange with another at same 
junction, under substantially similar circumstances, routing is in violation 
of sec. 3(4). Crucial question, however, is whether wholesale cancellation 
of routes, and consequently joint rates, on LPG, which have been in ex- 
istence for many years and over which much traffic has moved, is con- 
sistent with public interest, as required by sec. 15(3). 


Weighed in balance, evidence of record would not support finding that 
proposed restricted routing is consistent with public interest. Concluded 
that restrictive routing is not shown to be just and reasonable. I & S 6941, 
Liquefied Petroleum Gas—To & Within South, .... I. C. C. ...., 1-12-60, 
Div. 2. 


54.80 Proposed routing restrictions have effect of commercially clos- 
ing Ogden route to tank-car shipments of lubricating oil. In view of sub- 
stantial movement of this traffic over that route, evidence would not support 
finding that restrictive routing in connection with reduced rates would be 
in public interest. Under sec. 15(3) of Act, burden of proof in this respect 
is upon respondents. As indicated, there is no contention that proposed 
rates are unjust or unreasonable for application over either route. From 
evidence presented, they would seem to be reasonably compensatory for 
application on lubricating oil. 


Conclusion differs somewhat as to proposed joint rates on lubricating 
oil and grease in box cars and lubricating grease in tank cars. There has 
been no movement of these commodities over Ogden route, and very slight 
shipper interest here manifested in their movement over that route affords 
inadequate support for any finding of unlawfulness as to these commodities. 
I & 8 7041, Lubricating Oil—SWL & WTL to Utah, Idaho & Mont., .... 
1. &. ©. ..ces Beene ee, wee. &. 

54.80 Determination of whether discontinuance of particular routes is 
consistent with public interest is not dependent upon whether or not there 


are in effect agreed divisions of rates applicable over such routes. See 300 
I. C. C. 163, 167. 
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Routes are not unduly circuitous and their continuance would benefit 
at least protestant and its customers in affected areas. Compare 167 F. Supp. 
747. It follows that respondent has not sustained its burden of showing 
that proposed routing restriction would be consistent with public interest. 
I & S 7121, Routing Restriction—Atlantic Coast Line R. Co., .... I. C. C. 
-.., 1-14-60, Div. 2. 


54.81 One of Several Routes 


54.81 So far as appears, other five routes, which will remain open at 
joint rates, will be adequate for shipping public, and four of those routes 
include line of Rio Grande. Thus, it appears that proposed schedules would 
provide adequate routes in public interest and are not unduly restrictive 
against Rio Grande. 


Restrictive routing provisions proposed in connection with joint rates 
on newsprint and groundwood paper, in C.Ls., from Port Angeles, Wash., 
to points in transcontinental group J, found just and reasonable. I & S 
7215, Newsprint Paper via Cheyenne, Wyo. & Denver, Colo., .... I. C. C. 
voces, 2eki66, Div. 3. 


54.84 Circumvention of Order Requiring Maintenance of 


54.84 New rates which may be established by Southern and/or East 
Carolina shall apply over all existing routes and via existing junctions and 
gateways * * *, unless a change is agreed upon by parties or approved by Com- 
mission. 295 1.C.C. 511. It is obvious that Southern’s routing restrictions 
are not in compliance with conditions set forth in order therein since evi- 
dence shows that participation of Coast Line, Beaufort, and Norfolk South- 
ern is restricted to certain routes in connection with Southern and East 
Carolina. Fact that certain of available routes would be retained is not 
compliance with requirement, unless otherwise herein approved. I & S 6941, 
Liquefied Petroleum Gas—To & Within South, .... I. C. C. , 1-12-60, 
Div. 2. 


55. Competitive Ratemaking 


55.0 Generally 
55.02 Umbrella Rates 


55.02 Proposed rate appears to be reasonably compensatory, and 
Commission may not compel respondents to maintain that rate on higher 
level merely to protect traffic of protestants. I & S 68982, Sulphur—New 
York Harbor Area to Buffalo, N. Y., .... I. C. C. ...., 1-5-60, Div. 3. 


55.02 Paragraph (3) of sec. 15a is directed toward competitive situa- 
tion between carriers of different modes of transportation. While it fore- 
closes Commission from holding up rates of carrier to protect traffic of any 
other mode, it specifically directs that in so doing Commission must give due 
consideration to objectives of National Transportation Policy. I & S M- 
11248, Tobacco—N. Car. to Central Territory, .... I. C. C. ...., 1-11-60, 
Div. 2. 


55.1 Reduced Rates to Meet Competitive Rates 
55.12 Rail v. Water Carrier 


55.12 While reduced rail rates can be expected to cause some diversion 
of this traffic from barges to rails, and may affect adversely some of those 
investments in barge-handling facilities, similar adverse effects on invest- 
ments in rail-handling facilities accompanied decrease in recent years of rail 
shipments. Unregulated barge lines which are now handling bulk of barge 
traffic are not protestants in this proceeding. I & S 7008, Export Soybeans— 
Southwest & South to Gulf Ports, .... I. C. C. ...., 1-18-60, Div. 2. 
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55.18 Rail-Water v. Water 


55.13 Since combination charges, including assailed rail rate, over 
water-rail route via New York Harbor are higher than all-water rate via 
Montreal, apparently proposed rate will not have any substantial competitive 
effect on movement over latter route. This has been experience at other 
lake ports where two such routes exist. I & S 6892, Sulphur, New York 
Harbor Area to Buffalo, N. Y., .... I. C. C. , 1-5-60, Div. 3. 


55.14 Motor Carrier v. Rail or Forwarder 


55.14 Proponent carrier states that discussion between its repre- 
sentatives and those of shipper “clearly indicates that traffic would be 
diverted to rails’ if proposed rate were not approved. This appears reason- 
able considering volume of movement, about 333,000 lbs. a month, and avail- 
ability of 39-cent rate by rail. It thus appears that proposed rate is com- 
petitively necessary, and there is no sound basis for finding that rate 
constitutes destructive competitive practice. I & S M-12815, Printing Paper— 
Fitchburg, Mass. to Teterboro, N. J., .... I. C. C. , 1-11-60, Div. 2. 


55.2 Destructive Competition 
55.22 Rail v. Water-Truck 


55.22 Proper comparison is not between results obtainable at present 
rates applied to traffic undiminished, on one hand, and sum of barge and 
rail tonnage at proposed rates, on other, but between traffic obtainable at 
present rates and potential traffic at proposed rates. On latter basis, indi- 
cation is that proposed rates would be more advantageous to respondents 
than present rates. I & S 7008, Export Soybeans—Southwest & South to 
Gulf Ports, ....I1.C.C. , 1-18-60, Div. 2 


55.23 Rail v. Motor Carrier 


55.23 Where, as here, carriers of competing modes of transportation 
propose reductions in their rates from levels not in excess of reasonable 
maximum rates for sole purpose of attracting regulated traffic one from the 
other, and only result thereof to respondents would be net revenue loss for 
all carriers concerned, proposals constitute destructive rate war which Com- 
mission is empowered to avert. Any different conclusion would serve to 
impair, rather than foster, sound economic conditions in transportation and 
among several carriers, and lead ultimately to large-scale dissipation of 
carrier revenues needed to preserve and maintain national transportation 
system adequate to meet needs of commerce and national defense. I & S 
MC-11248, Tobacco—N. Car. to Central Territory, .... I. C. C. 
1-11-60, Div. 2. 


55.24 Motor Carrier 


55.24 Proposed rates are reasonably compensatory, would encourage 
heavier loading and more economical transportation, and there is no indi- 
cation that they constitute destructive competitive practice. I & S M-12723, 
Malt Beverages—Bet. N. Y., N. J. & Conn., .... I. C. C. , 1-4-60, Div. 3. 


55.6 Rate Differentials 
55.60 Generally 


55.60 There are elements other than cost which must be considered 
in sound ratemaking, and thus intermode rate differences need not neces- 
sarily reflect exact, or even approximate, differences in cost, but in instances 
such as here, where rate difference is needed to attract substantial volume of 
traffic to low-cost carriers, law requires approval of such difference. I &S 
M-11248, Tobacco—N. Car. to Central Territory, .... I. C. C. , 1-18-60, 
Div. 2. 
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55.62 Rail over Water 


55.62 From common points proposed rates are from 33% to 66% 
percent in excess of barge rates. From evidence presented, under rates 
proposed rate differences, barge under all-rail, will in general be greater 
by substantial amounts than differences in either out-of-pocket or fully 
distributed costs. I & S 7008, Export Soybeans—Southwest & South to 
Galt Perm, .... LC. 6. ...., Aeke=e8, Dev. 3. 


55.8 Compensativeness 
55.81 Burden of Showing 


55.81 Burden is on respondent in this proceeding to establish that 
proposed rates are just and reasonable. Essential element to be considered 
is whether such rates would be compensatory. I & S M-12861, Aluminum 
Scrap, Dross, Residue—Milwaukee, Wis. to Federal, Ill., .. 

12-28-59, Div. 3. 


55.81 Statutory burden of proving that proposed charge would be 
just and reasonable is upon respondent. Minimum requirement in sustain- 
ing that burden is evidence tending to show that changed charge would be 
reasonably compensatory. Mere reference to prior charge and dilatory 
practices of respondent’s agent do not constitute sound basis for finding 
that proposed charge would be compensatory. I & S M-12808, Stopping-in- 
Transit to Load or Unload at Midwestern Points, .... I. C. C. ...., 
12-31-59, Div. 2. 


55.82 Rail Rates 


55.82 Costs were not criticized by protestant. They serve only as 
very rough approximation of out-of-pocket cost on this traffic. They add 
up to 54.1 cents, as compared with proposed rate of $1.45. 

Rate in issue appears to be reasonably compensatory. No. 32495, 
Aluminum—Baltimore, Md. to Newport, Ark., .... I. C. C. ...., 12-29-59, 


Div. 3. 


55.82 From Cairo, Memphis, and Jackson, Miss., to New Orleans, 
revenue under proposed rates, based on min. of 100,000 lbs., would range 
from about 36 to 100 cents a car-mile. These earnings compare favorably 
with those produced by existing rates from and to same points on corn, 
wheat, and rice, and also with revenue yielded on many commodities handled 
by Missouri Pac. for comparable distances during 1957. Average for all 
products of agriculture for that year was 37.81 cents a car-mile. 


Proposed rail rates cover out-of-pocket costs of handling soybean traffic, 
and make small contribution to constant costs or overhead burden of re- 
spondents. I & S 7008, Export Soybeans—Southwest & South to Gulf Ports, 
cee Be ee Wh ost ay 2 mee. 2 


55.83 Motor Carrier Rates 


55.83 Although costs instanced by protestant reflect more expensive 
L.T.L. as well as T.L. services, in absence of rebuttal evidence they are 
persuasive that proposed rates would fail to yield costs of transporting 
considered traffic. In these circumstances, rates may not receive approval. 
I & S M-12861, Aluminum Scrap, Dross, Residue—Milwaukee, Wis. to 
Federal, Mil., .... I. C. C. ...., 12-28-59, Div. 3. 


55.83 Evidence of record, indicating that rates under investigation in 
both proceedings fail to cover out-of-pocket cost of providing service, stands 
unrebutted. It is thus clear that these rates are unjust and unreasonable 
because not compensatory, and must be cancelled. I & S M-12619, Chemicals 
—Rockwood, Mich. to Cleveland & Pittsburgh, .... I. C. C. , 1-11-60, 
Div. 2. 


55.83 Minimum truck-mile yield of 40 cents under proposed rates 
compares favorably with truck-mile earnings under number of other rates 
from and to same and other points. I & S M-12602, Cotton Piece & Dry 
Goods—Atlanta, Ga. to Chicago, Tl, .... I. C. C. ...., 1-20-60, Div. 2. 
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56. Demurrage & Storage 


56.3 Relief from Penalties 
56.30 Generally 


56.30 Demurrage charges consist of two elements: compensation for 
use of cars and trucks, and penalty designed to prevent undue detention of 
ears. See 234 I. C. C. 755, 759. Where complainants have shown that 
detention was due to circumstances beyond their control and that they had 
exercised high degree of diligence in attempting to release equipment, repa- 
ration has been awarded of penalty portion of demurrage charge. 273 I. C. C. 
147, 153. In such instances, compensatory portion retained by carriers 
was predicated upon then-existing per diem rate plus amount for incidental 
expenses, if any. 272 I. C. C. 7, 9. Here, however, complainant has pre- 
sented no evidence of extent, if any, to which these demurrage charges 
contained penalty element. Accordingly, there is no basis for determining 
that assailed charges were unjust or unreasonable. 


Demurrage charges for detention of cars loaded with coal held for 
transshipment at Lamberts Point, Va., found not shown to have been unjust, 
unreasonable, or unduly prejudicial. Complaint dismissed. No. 32996, 
Tildesley Coal Co. v. Norfolk & W. Ry. Co., .... I. C. C. ...., 12-29-59, 
Div. 3. 


57. Tariffs 


57.1 Publisher 
57.15 Requisite Operating Authority 


57.15 Proposed commodity and specific mileage rates on petroleum 
and petroleum products are unlawful in that transportation thereunder 
would exceed respondent’s operating authority. I & S M-11779, Petroleum 
—Union Cartage Co., .... I. C. C. , 1-6-60, Div. 3. 


57.2 Form, Contents & Style 
57.22 Clear & Unambiguous Statement 


57.22 Terms of tariffs should be clearly stated so that misunderstand- 
ing may be avoided. Defendants should clarify their tariffs so as to elimi- 
nate existing confusion in items discussed. No. 32396, Middlewest Motor 
Freight Bureau v. Chicago, B. & Q. R. Co., .... I. C. C. ...., 12-31-59, 
Div. 2. 


57.3 Interpretation 


57.30 Generally 


57.30 In tariff interpretation, terms used therein must be taken in 
sense in which they are generally understood and accepted commercially, 
and neither carriers nor shippers may be permitted to urge successfully 
for their own benefit strained or unnatural construction. No. 32396, Middle- 
west Motor Freight Bureau v. Chicago, B. & Q. R. Co., 

12-31-59, Div. 2. 


57.30 In determining rates on particular shipments, it is necessary 
to consider provisions of governing tariffs in effect when shipments moved. 
Comparable provisions of other tariffs or subsequent amendments to pro- 
visions under consideration, intent of tariff framers, and symbols used in 
connection with amendments may be considered for purpose of shedding 
light on meaning of unclear terms used in tariff, but they may not be used 
to change such terms. No. 33035, Northwestern Steel & Wire Co. v. Penn- 
sylvania R. Co., .... I. C. , 1-20-60, Div. 2. 
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57.86 Specific v. General Provision 


57.36 Contrary to factual situation in 123 I. C. C. 10, term “iron or 
steel’? does not appear in item 385 of considered tariff. As stated, iron or 
steel plates are specifically listed under heading “Iron or Steel’’ in uniform 
classification. Thus, listing is more specific in latter description than in 
former, and more specific description takes precedence. No. 32396, Middle- 
west Motor Freight Bureau v. Chicago, B. & Q. R. Co., .... I. C. C. ...., 
12-31-59, Div. 2. 


58. Charges 


58.3 Intermediate Rule 
58.32 Applicable Rates 


58.32 Intermediate rule, under its terms, must be operative from 
intermediate point before it can be used to establish rate of any kind. 
Note 4 is one of terms of intermediate rule, and in view of point-to-point 
rate on billets from Sterling to Canton in another tariff, provisions of rule 
were not applicable from Sterling. Thus, no charges accrued at rate sought 
which may alternate with point-to-point rate in other tariff. No. 33035, 
Northwestern Steel & Wire Co. v. Pennsylvania R. Co., .... 1. C. C. ...., 
1-20-60, Div. 2. 


6. RATE LEVEL 
60. Generally 


60.1 Voluntary Reductions or Proposals 
60.11 Reestablishment of Lower Rate 


60.11 Mere fact that assailed rates became effective through error and 
lower rates previously in effect were subsequently reestablished creates no 
presumption of unreasonableness of applicable rates; nevertheless that fact 
is entitled to consideration. No. 33081, Ideal Cement Co. v. Chicago, B. & 
. Te Cg cvese 1 GG. weve, SOS, Eee. &. 


60.14 Carrier Admissions 


60.14 Fact that so-called overcharges were refunded on some ship- 
ments over other routes does not of itself afford sound basis for finding 
assailed rates unjust or unreasonable over route of movement. No. 32758, 
Carborundum Co. v. Louisville & N. R. Co., ....1.C.C. ...., 1-5-60, Div. 3. 


60.6 International Rates 
60.60 Generally 


60.60 On international traffic rule is that railroads in this country 
have clear alternative with respect to their participation in such traffic. 
They may publish rates applicable to or from border, in which event they 
are answerable only for those rates, or they may participate in joint through 
rates and become jointly and severally liable for any unlawfulness found in 
such rates. See 293 I. C. C. 785, 787. No. 32484, U. S. Overseas Airlines, 
Inc. v. Pennsylvania R. S. Lines, .... I. C. C. ...., 1-15-60, Div. 2. 


62. Rate Comparisons 


62.0 Generally 
62.01 Standards of Reasonableness 


62.01 Respondents use prescribed interstate scale for comparative 
purposes because there are no known interstate movements of these com- 
modities from and to points in Ariz. There is no shipper opposition to 
proposed increases, but protestants characterize interstate scale as obsolete 
and improper basis for comparison. In absence of any interstate movement 
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to or from Ariz., however, it affords best measure of lawfulness of intrastate 
rates. Moreover, Ariz. is in mountain-Pacific territory where interstate rates 
on specific commodities are generally on higher level than in Southwest. 
No. 32809, Arizona Intrastate Freight Rates & Charges, .... 1. C. C. ...., 
12-17-59, Commission. 


62.06 Paper Rates 


62.06 Fact that other carriers, which may or may not participate in 
this traffic, publish lower rates than those proposed does not warrant finding 
that proposed rates are just and reasonable. I & S M-12259, Clay— 
Greybull, Wyo. to Central & Midwestern States, .... I. C. C. ...., 1-18-60, 
Div. 2. 


62.07 Rate via Competing Route 


62.07 Maintenance of higher rate over one route than over another 
route does not necessarily establish that higher rate was or is unjust or 
unreasonable. No. 32758, Carborundum Co. vy. Louisville & N. R. Co., .... 
I. ©. ©. ..<so 2-6-66, Dev. &. 


64. Compensativeness 


64.0 Generally 
64.01 Importance as a Standard 


64.01 National Transportation Policy requires, among other things, 
Commission to so administer provisions of Act as to recognize and preserve 
inherent advantages of each mode of transportation. Thus, relative costs 
are important in complying with that provision of policy. I & S 7008, Export 
Soybeans—Southwest & South to Gulf Ports, .... I. C. C. ...., 1-18-60, 
Div. 2. 


64.1 Ascertainment of Costs 
64.10 Cost Elements 


64.10 Fifty percent variable used by cost finding section for freight- 
service portion of road value is based on average of term of years sufficient 
to reflect full effect of property changes, for reason that property changes 
are not made immediately as traffic fluctuates. Therefore, comparison of 
single year to another single year does not furnish true measure of effect 
on road property of railroads of changes in traffic volume. 


Since costs used by both protestants and respondents represent full year 
of operations by railroads, and some soybean shipments are made throughout 
year, use of service-unit costs of year’s operations affords reasonable measure 
of cost of providing service. 


Inclusion of additional freight-train car expense for additional time that 
export traffic is allowed use of cars before demurrage charges are assessed 
is expense that should be reflected in costs. I & S 7008, Export Soybeans— 
Southwest & South to Gulf Ports, .... I. C. C. ...., 1-18-60, Div. 2. 


64.10 In absence of actual distances over routes used, Commission has 
consistently approved six percent circuity tolerance in computation of such 
costs. I & S M-12729, Wire, Rope, or Strand—St. Joseph, Mo. to New York, 
N. Y. & Philadelphia, Pa., ....I1.C.C. ...., 12-18-59, Div. 2. 


64.11 Average Costs 


64.11 Cost data submitted by respondent, taken from its own records 
and based on its operating experience, appear more realistic than system- 
wide costs. I & S M-12288, Lead & Zinc Concentrates—Salmo, Brit. Col. 
to Idaho, .... I. C. C. ...., 1-14-60, Div. 3. 


64.11 Cost data submitted by respondent, based on its operating ex- 
perience, are more realistic than territorial averages. I & S M-12723, Malt 
Beverages—Bet. N. Y., N. J. & Conm., .... I. C. C. ...., 1-4-60, Div. 3. 
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64.11 These costs are system averages for central region and as such 
are not conclusive proof of respondent’s costs. However, respondent does 
not dispute these costs, and no cost evidence was submitted by it. I&S 
M-12792, Sugar—Chicago, Ill. to Ft. Wayne, Ind., .... I. C. C. ...., 
12-28-59, Div. 3. 


64.11 Average territorial costs are not mcst satisfactory measure of 
particular respondent’s cost, but in view of substantial margin by which 
rates herein proposed exceed territorial costs shown and of fact that those 
cost data are unrebutted, proposed rates will be reasonably compensatory. 
I & S M-12853, Wool Cloth—N. H. to Baltimore, Md., .... I. C. C. 
12-29-59, Div. 3. 


64.15 Round-Trip Costs 


64.15 Method of cost used by protestants is too speculative, and fails 
to consider any contribution toward empty movement in reverse direction. 
I & S M-12259, Clay—Greybull, Wyo. to Central & Midwestern States, .. 

, 1-18-60, Div. 2. 


64.15 Since use of locomotives in one direction requires that even- 
tually they be returned in like numbers in reverse direction, costs reflecting 
total use of locomotives as developed in cost formula are better measure 
of this portion of total expenses. I & S 7008, Export a 
& South to Gulf Ports, .... I. C. C. , 1-18-60, Div. 


64.15 Costs shown are based on One-way movement, whereas cost of 
round-trip operation of vehicle in motor-carrier service is joint cost, round- 
trip movement constituting indivisible unit of production. Joint costs for 
round trip must be distributed over total revenue units of traffic hauled on 
round trip, and for this purpose Highway Form B provides for use of actual 
average loads transported in reverse direction, or if this is not known, system 
average load of carrier or carriers concerned as a factor, in conjunction 
with minimum weight in going direction, in computing round-trip average 
load. I & S M-12729, Wire, Rope, or Strand—St. Joseph, Mo. to New York, 
N. Y. & Philadelphia, Pa., .... I. cS. c , 12-18-59, Div. 2. 


66. Class Rates 


66.0 Generally 
66.0 Generally 


66.0 Freight-forwarder class rates to N. Mex. applying on traffic 
originating at points in Minn., Wis., Ill., Mo., Ky., N. Car., & other states 
north & east of the two latter states, found unjust and unreasonable. Just 
and reasonable bases of rates prescribed. No. 32852, Freight Forwarder 
Rates, etc., to N. Mex., .... I. C. C. , 12-23-59, Commission. 


66.6 Industrial Manufactures 
66.62 Nonferrous Metal Articles 


66.62 Rates charged on hydrated or calcined alumina, in C.Ls., from 
E. St. Louis, Ill. to Falconer, N. Y., found not shown to have been or to be 
unjust or unreasonable. No. 82758, Carborundum Co. v. Louisville & N. 
De iy oc s Ee We We beau 1-5-60, Div. 3. 


67. Commodity Rates 


67.1 Products of Agriculture 
67.14 Soybeans & Products 


67.14 Reduced rates on soybeans in C.Ls., from points in Ark., IIl., 
Ky., La., Miss., Mo. & Tenn. to New Orleans & Baton Rouge, La., & Mobile, 
Ala., for export, found just and reasonable. I & S 7008, Export Soybeans— 
Southwest & South to Gulf Ports, .... I. C. C. , 1-18-60, Div. 2. 
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67.3 Rough Products of Mines 
67.32 Earth & Ores 


67.32 Proposed initial T.L. rates on clay, in bags & in bulk, from 
Greybull, Wyo., to points in central & midwestern states, found unjust and 
unreasonable, except to destinations to which short-line distances do not 
exceed 800 miles. I & S M-12259, Clay—Greybull, Wyo. to Central & Mid- 
western States, .... I. C. C. , 1-18-60, Div. 2. 


67.34 Crude Petroleum & Asphalt 


67.34 Proposed commodity & specific mileage rates on petroleum & 
petroleum products, in bulk in tank trucks, between specified points in Mass., 
N. H. & Vt., found unlawful because beyond scope of respondent’s operating 
— I & S M-11779, Petroleum—tUnion Cartage Co., . a th Te 

, 1-6-60, Div. 3. 


67.85 Sulphur 


67.35 Reduced rate on crude sulphur, in C.Ls., from Weehawken, 
N. J. & related points in New York Harbor area, to Buffalo, N. Y., found 
just and reasonable. I & S 6892, Sulphur—New York Harbor Area to 
Dees, Be Bey «sss %. GG. , 1-5-60, Div. 3. 


67.5 Semi-Processed Material 


67.52 Refined Petroleum & Oils 


67.52 Reduced rates on liquefied petroleum gas in tank C.Ls., from 
origins in southwestern territory to points in South & certain other areas, 
& between points in southern territory, found just and reasonable. 

Authority granted, on conditions, to establish and maintain such rates 
over existing direct routes, without observing long-and-short-haul provision 
of sec. 4 of Act. I & S 6941, Liquefied Petroleum Gas—To & Within South, 

. &. c 


1-12-60, Div. 2 (embraces I & S 6944, Liquefied Petro- 
leum Gas—To & Within Southern Territory; FSA Nos. 34664, 34665, 34780, 
34781, & 34746, Liquefied Petroleum Gas to Southern Territory; and FSA 
34912. Liquefied Petroleum Gas—Southwestern Points to Ohio & Md.). 


67.52 Reduced rates on lubricating oil & grease in boxcars, & on 
lubricating grease in tank cars, from & to same points, found just and 
reasonable. I & S 7041, Lubricating Oil—SWL & WTL to Utah, Idaho & 
Ms seve DE. , 12-11-59, Div. 2. 

67.52 I & S M-11779, Petroleam—Union Cartage Co., .... I. C. C. 

, 1-6-60, Div. 3. (Please See 67.34, Same Title). 


67.54 Industrial Chemicals & Acids 


67.54 Rates on chemicals from Detroit & Wyandotte, Mich. to Cleve- 
land, Ohio, & Pittsburgh, Pa., found unjust and unreasonable. No. 33189, 
Chemicals—Detroit, Wyandotte to Cleveland & Pittsburgh, .... I. C. C. 

, 1-11-60, Div. 2 (embraced in I & S M-12619). 


67.54 Proposed reduced T.L. rates on chemicals from Rockwood, Mich. 
to Cleveland, Ohio & Pittsburgh, Pa., found not shown to be just and reason- 
able. I & S M-12619, Chemicals—Rockwood, Mich. to Cleveland & Pitts- 
en, ...60 & BG Ss , 1-11-60, Div. 2. 


67.58 Primary Metals 


67.58 Initial rates on lead & zinc concentrates, in T.Ls., from Salmo, 
Brit. Col., Canada, to Kellogg, Idaho, found not shown to be unlawful. 
I & S M-12238, Lead & Zinc Concentrates—Salmo, Brit. Col. to Idaho, ... 

, 1-14-60, Div. 3. 
67.59 Scrap, Slag & Waste Material 

67.59 Proposed reduced T.L. rates on aluminum scrap, dross & residue 
from Milwaukee, Wis. to Federal, Ill. found not shown to be just and 


reasonable. I & S M-12861, Aluminum Scrap, Dross, Residue—Milwaukee, 
Wis. to Federal, Tll., .... I. C. C. , 12-28-59, Div. 3. 
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67.6 Industrial Manufactures 
67.61 Iron & Steel Articles 


67.61 Rate charged on steel reinforcing bars, in C.Ls., from Milton, 
Pa., to Norfolk, Va., for export to Goose Bay, Labrador (Newfoundland), 
found unjust and unreasonable. Just and reasonable rate determined, and 
reparation awarded. No. 33156, Merritt-Chapman & Scott Corp. (Milton 
Steel Products Div.) v. Baltimore & O. R. Co., .... I. C. Cc. , 12-31-59, 
Div. 2. 


67.61 Rates charged on plate or sheet iron or steel from Chicago, II1., 
Milwaukee, Wis. & St. Louis, Mo., to St. Paul & Minneapolis, Minn., found 
inapplicable in certain instances. Applicable rates determined. No. 32396, 
Middlewest Motor Freight Bureau v. Chicago, B. & Q. R. Co., .... I. C. C. 

, 12-31-59, Div. 2. 


67.61 Rate charged on C.Ls. of steel billets from Sterling, Ill. to 
Canton, Ohio found applicable. No. 833035, Northwestern Steel & Wire Co. 
v. Pennsylvania R. Co., .... I. €. C. , 1-20-60, Div. 2. 


67.61 Proposed reduced T.L. rate on wire, rope or strand from St. 
Joseph, Mo. to New York, N. Y. & Philadelphia, Pa., found not shown to be 
just and reasonable. I & S M-12729, Wire, Rope, or Strand, St. Joseph, Mo. 
to New York, N. Y. & Philadelphia, Pa., .... I. C. C. , 12- 18-59, Div. 2. 


67.62 Nonferrous Metal Articles 


67.62 Reduced rate on aluminum plate or sheet, in C.Ls., from Balti- 
more, Md. to Newport, Ark., found just and reasonable. No. 32495, 
Aluminum—Baltimore, Md. to Newport, Ark., .... I. C. C. , 12-29-59, 
Div. 3. 


67.64 Construction Material 


67.64 Rates sought to be collected on cement, in C.Ls., from Trident, 
Mont. to points in Wyo., found unjust and unreasonable. Just and reason- 
able rates determined, and waiver of collection of undercharges authorized. 
No. 83081, Ideal Cement Co. v. Chicago, B. & Q. R. Co., ... C. C. 
1-20-60, Div. 2. 


67.65 Paper & Paper Products 


67.65 Complaint alleging inapplicability and unreasonableness of rates 
charged on C.L. shipments of printing paper in rolls, cartons, & cases, & 
wrapping paper, in bundles & cartons, from Chillicothe, Ohio to Denver & 
Ft. Collins, Colo., found barred by statute. No. 82922, Mead Corp. v. 
Baltimore & O. R. Co., .... I. C. C. , 12-29-59, Div. 3. 


67.65 Proposed reduced T.L. rate on printing paper from Fitchburg, 
Mass. to Teterboro, N. J., found just and reasonable. I & S M-12815, 
Printing Paper—Fitchburg, Mass. to Teterboro, N. J., .... 

1-11-60, Div. 2. 


67.8 Necessaries 
67.81 Manufactured Foods 


67.81 Proposed reduced rate on sugar from Chicago, Ill. to Ft. Wayne, 
Ind., found not shown to be just and reasonable. I & S M-12792, Sugar— 
Chicago, Ill. to Ft. Wayne, Ind., .... I. C. C. ...., 12-28-59, Div. 3. 


67.84 Beverages 


67.84 Proposed reduced T.L. rates on malt beverages & empty contain- 
ers between New York, N. Y. & adjacent points, & Bridgeport & Hartford, 
Conn., found just and reasonable. I & S M-12728, Malt Beverages—Bet. 
N. Y., N. J. & Comn., .... 1. C. C. , 1-4-60, Div. 3. 


mH Hy 


ff 6» Om oc } 


— OO oO 





MARCH, 1960 





67.9 Miscellaneous Manufactures 
67.95 Textiles 


67.95 Reduced rates on finished cotton piece goods, & cloth, dry goods, 
or fabrics, in mixed T.Ls., with freight, all kinds, from Atlanta, Ga. to 
Chicago, Ill., found just and reasonable. I & S M-12602, Cotton Piece & 
Dry Goods—Atlanta, Ga. to Chicago, IIL, .... I. C. C. , 1-20-60, Div. 2. 

67.95 Proposed T.L. & L.T.L. commodity rates on synthetic & rayon 
piece goods from Richmond, R. I. to certain points in Mass., found just and 
reasonable. I & S M-12728, Synthetic & Rayon Piece Goods—Monahan 
Transp. Co., Inc., .... I. C. C. ...., 12-31-59, Div. 2 (embraces I & S 
M-12775, Textiles—Richmond, R. I. to Mass.). 

67. 95 Proposed reduced L.T.L. rates on wool cloth, with or without 
other fiber, from Ashland, Enfield, Lebanon & Rochester, N. H. to Baltimore, 
Md., found just and reasonable. I & S M-12858, Wool Cloth—N. H. to 
Baltimore, Md., .... I. C. C. , 12-29-59, Div. 3. 


67.97 Tobacco & Products 


67.97 Proposed reduced rail rates on cigarettes & manufactured to- 
bacco from Durham, Greensboro, Reidsville, & Winston-Salem, N. Car., & 
from Richmond & Petersburg, Va., to points in central territory, found not 
shown to be just and reasonable. I & S 6867, Tobacco—From Ky., N. Car. 
GS Wiis toss ee oe , 1-11-60, Div. 2 (embraced in I & S M-11248). 

67.97 Proposed reduced T.L. rates on cigarettes & manufactured to- 
bacco from Durham, Greensboro, Reidsville, & Winston-Salem, N. Car. to 
points in central territory, found not shown to be just and reasonable. 
I & S M-11248, Tobacco—N. Car. to Central Territory, .... I. C. C. 
1-11-60, Div. 2. 


7. EQUALITY OF CHARGES 
70. Generally 


70.2 Rate Adjustments or Practices 


70.28 Assembly & Distribution 


70.28 Proposed assembling and distribution class rates by motor car- 
rier between points in N. Y., N. J. & Pa., found not shown to be just and 
reasonable. I & S M-12761, Assembling & Distribution Rates—N. Y., N. J., 
Tey ss ce Oo ee ; 1-11-60, Div. 2. 

70.28 In addition to linehaul cost, forwarder must provide for pickup 
of freight within origin area plus loading into car at that point, and for 
unloading at break-bulk station followed by distribution at or from latter 
point. Pickup and distribution may be performed by local cartage companies 
on basis of negotiated charges, or by motor common carriers under sec. 
409(a) contract rates, or their published tariff rates. Cost of pickup or 
delivery depends upon size of area in which service must be performed, and 
is affected by number of assembly or distribution points. Generally, charges 
to forwarders are predicated upon weight, largely irrespective of classifica- 
tion of commodities transported, as is indicated by all-freight rate. No. 
32352, Freight Forwarder Rates, etc. to N. Mex., .... I. C. C. 
12-23-59, Commission. 


70.4 Preference of Point or Territory 
70.40 Generally 


70.40 Application of proposed arbitrary at some points and not at 
others in same area, in absence of convincing evidence that difference in 
treatment is warranted by difference in cost of service, would be unjustly 
aiscriminatory and unduly prejudicial and preferential under sec. 216(d) 
of Act. I & S M-12931, L.T.L. Arbitraries from & to Points in Minn., .. 

, 1-20-60, Div. 3. 
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73. Special Service Charges 


73.1 Terminal Services 

78.11 Pickup and Delivery 

73.11 Upon further hearing, found that $10.25 is reasonable charge 
for each pickup, delivery, and stop-in-transit for partial loading or unload- 
ing, covered by rules under investigation in these proceedings. To that 
extent, prior findings are modified; in all other respects they are affirmed. 
MCO-C-1520, Multiple Deliveries—New England, .... I. C. C. , 1-11-60, 
Commission. 


73.2 Transit 
73.20 Generally 


73.20 MO-C-1520, Multiple Deliveries—New England, 
, 1-11-60, Commission. (Please See 73.11, Same Title). 


75. Intrastate Rates 


75.0 Generally 
75.01 Jurisdiction of Commission 


75.01 As intrastate rates and income from them must play most im- 
portant part in maintaining adequate railway system, effective operation of 
Act requires that intrastate traffic should pay ‘‘a fair proportionate share’’ 
of cost of maintenance. And if there is interference with accomplishment 
of purpose of Congress because of disparity of intrastate rates as compared 
with interstate rates, Commission is authorized to end disparity by directly 
removing it. 282 U.S. 194. No. 32809, Arizona Intrastate Freight Rates & 

b eee Be We ee , 12-17-59, Commission. 


75.02 When Burdensome 


75.02 Unduly low intrastate rail rates should not be maintained 
merely to benefit shippers in negotiating favorable motor-carrier rates. 
No. 32809, Arizona Intrastate Freight Rates & Charges, .... I. C. C. 
12-17-59, Commission. 


SECTION 13(3) ORDERS 


75.09 Freight Rates & Charges—Generally 

75.09 Intrastate freight rates & charges in Ariz., with specified ex- 
ceptions, found to cause undue, unreasonable, and unjust discrimination 
against, and undue burden on, interstate commerce. Basis prescribed for 
removal of unlawfulness found to exist. No. 32809, Arizona Intrastate 
Freight Rates & Charges, .... I. C. C. , 12-17-59, Commission. 


8. UNIFICATIONS 
80. Generally 


80.0 Jurisdiction 
80.01 Generally 


80.01 Sec. 5 of Act does not contemplate that Commission ‘“‘must give 
approval to any contemplated transfer and wait until after it has been ef- 
fected before deciding whether it results in a lawful operation and one con- 
sistent with public interest.”’ 69 Fed. Supp. 71, affd. 330 U. S. 807, without 
opinion. MO-F-6998, —a Highway Exp., Inc.—Pur. (Por.)—Holloway 
Motor Exp., Inc., .... M. C. C. , 1-4-60, Div. 4. 


80.04—Number of Vehicles 


80.04 It further appears that White, without prior approval of Com- 
mission, acquired control of Trucking while in control of Express and at 
time when number of motor vehicles owned and operated by two carriers 
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for purposes of transportation subject to part II of Act exceeded 20. It Is 
clear, therefore, that transaction was subject to Commission’s jurisdiction, 
notwithstanding that both carriers conducted operations in interstate com- 
merce solely under proviso, and that acquisition by White of control of 
Trucking was in violation of sec. 5. 56 M. C. C. 415, and 70 M. C. C. 195. 
MO-F-7264, M & M Trucking Co.—Merger—Gateway Exp., Inc., 12-28-59, 
Div. 4. 


80.1 Administrative Policies 

80.18 Corporate Simplification 

80.13 Fuller realization of Lee Way’s plans of future financing, and 
numerous economies, more likely would be achieved were Sooner to be 
merged into Lee Way for ownership, management, and operation. Com- 
mission advocates that parties give early consideration to merger, subject 
to prior approval. MC-F-7333, Lee Way Motor Freight, Inc.—Oontrol— 
Sooner Freight Lines, .... M. C. C. , 12-30-59, Div. 4. 

80.13 There is no distinction between transaction as it is presented 
and merger. Approval of transaction, therefore, generally is in accord with 
Commission’s established policy of encouraging corporate simplification. 


MO-F-7318, New Dixie Lines, Inc.—Pur.—Jocie Motor Lines, Inc., 12-31-59, 
Div. 4. 


81. Control of Two or More Carriers 


81.7 Disposition of Control Applications 
81.71 Railroad—Authorized 


81.71 Control of One or More Railroads by Another Such Carrier 
Authorized by Div. 4: 


Camp Lejeune R. Co. et al.—Operation, etc., F. D. 20310, .... I. C. C. 

..+, 1-19-60. (Applications of Camp Lejeune R. Co. to issue capital 

stock and for Southern Ry. Co. to acquire control of said carrier by 
ownership of said capital stock, dismissed.) 


Pennsylvania R. Co.—Belt Ry. Co. of Chicago, F. D. 20829, 12-24-59. 
Control—Central Indiana Ry. Co., F. D. 20864, 1-18-60. 
Control—Lehigh & H. R. Ry. Co., F. D. 20767, 12-24-59. 

81.738 Motor Truck—dAuthorized 


81.73 Control of Two or More Motor Truck Carriers of Property in a 
Common Interest Authorized by Div. 4: 
Lee Way Motor Dee, Inc—Sooner Freight Lines, MC-F-7333, 
M. C. C. 2-30-59. 
Schwerman aceaue Co.—Schwerman Trucking Co. of N. Y., Inc., MC-F- 
6963, 1-11-60. 


82. Transaction Sound & Applicant Fit 


82.3 Consideration 
82.33 Intangibles 


82.33 Security (Ala.) will be required to write-off immediately amount 
assigned to its “Other Intangible Property” account as result of transaction. 
MO-F-6355, Security Storage & Van Co., Inc.—Pur. (Por.)—W. W. Jarmon, 
ee , 12-24-59, Commission. 

82.36 Finder’s or Broker’s Commission 

82.36 Underwriters’ commissions would be borne by stockholders pro- 

posing public offering, not by Lee Way, and findings are with that express 


understanding. MC-F-7338, Lee Way Motor Freight, Inc.—Control— 
Sooner Freight Lines, .... M. C. C. , 12-30-59, Div. 4 





I. C. C. PRACTITIONERS’ JOURNAL 





82.4 Resulting Operation 
82.41 Unprofitable 


82.41 Vogel, Inc. has had history of maintaining operations on 
modestly profitable basis, whereas operations of both Brown and Mayberry 
have been erratic, particularly those of latter, and there is real danger that 
losses from conducting operations in their territories might cause entire 
operation to fail financially, thereby making proposed plan of unification 
improvident undertaking. Rather than to endanger entire operation by 
authorizing unification, it would be in public interest to preserve Vogel, Inc., 
as separate unit, which it has been demonstrated by past history can be 
operated on profitable basis. MC-F-6696, John Vogel, Inc.—Control & 
Merger—Mayberry Motor Freight, Inc. & Brown’s Exp., Inc., .... M. C. C. 
«eee, 12-29-59, Div. 4. 


82.7 Unauthorized Consummation 
82.70 Generally 


82.70 In instant case it does not appear that violation was deliberately 
designed to circumvent provisions of Act, but resulted primarily from belief 
that transaction was not subject to Commission’s jurisdiction. Also, in light 
of prima facie showing that merger would be in public interest, which has 
not been rebutted by any evidence showing adverse effect upon competitive 
operations in area involved, no useful purpose would be served at this time 
by denying application because of law violation. MO-F-7264, M & M 
Trucking Co.—Merger—Gateway Exp., Inc., 12-28-59, Div. 4. 


82.73 Intent or Wilfulness 


82.73 Finding is not justified that action of parties was deliberate 
attempt to evade provisions of Act, or that operations performed under 
vendor’s rights were solely for purpose of building up business prior to 
submission of instant application. Conclusions as to unlawful control, how- 
ever, are not to be construed as condoning any violations of statute. Com- 
pare 80 M. C. C. 46. MOC-F-7017, Sigle Trucking Co.—Pur.—Mabel Lynch, 
12-29-59, Div. 4. 


83. Prior Utilization of Authority 


83.2 Degree of Utilization 
83.28 Evidence of Utilization 


83.28 Vendor transported 253 shipments of sand and gravel, weighing 
3,542 tons, from May 22 through Aug. 17, 1957; 331 shipments of sand and 
slag, weighing 5,012 tons, from Aug. 18 through Aug. 28, 1958; and 1,525 
shipments of sand and slag, weighing 25,758 tons, from Sept. 2 through 
Nov. 7, 1958. Considering specialized nature of vendor’s authority, and 
seasonal nature of operations involved, such evidence is adequate to show 
that service under vendor’s authority has been active and continuous. Denial 
of application on basis that rights are dormant would not be warranted. 
Compare 60 M. C. C. 663. MO-F-7017, Sigle Trucking Co.—Pur.—Mabel 
Lynch, 12-29-59, Div. 4. 


84. New Service Doctrine 
84.2 Changed Pattern of Operation 


84.23 Combination of Irregular Authority 


84.23 Any freight moved between applicants’ respective territories 
must move through commonly authorized gateways. 65 M. C. C. 370. MC- 
F-7017, Sigle Trucking Co.—Pur.—Mabel Lynch, 12-29-59, Div. 4. 
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84.24 Combination of Regular & Irregular Authority 


84.24 It would be impossible to preserve lawful character of irregular- 
route operation in combination with regular-route service here involved, in 
moving traffic to and from Atlanta and points beyond. Assuming, without 
deciding, that stated intent of vendee to preserve lawful character of 
irregular-route portion of through service, by operating over various cir- 
cuitous routes from time to time between Cedartown and Atlanta, would 
meet tests set forth in 47 M. C. C. 23, for lawful irregular-route operation, 
it would be uneconomical, inefficient, and not consistent with public interest. 
MO-F-6998, Georgia Highway Exp., Inc.—Pur. (Por.)—Holloway Motor 
Exp., Inc., .... M. C. C. ...., 1-4-60, Div. 4. 


85. Sound Transportation Conditions 


85.2 Efficiency 
85.20 Generally 


85.20 Broader service that Belbey may perform, commoditywise, as 
efficient and reliable carrier, would fulfill public need that reasonably has 
been shown. Compare 45 M. C. C. 367, 374. MC-F-6994, Belbey Transfer 
Co.—Pur. (Por.)—Pointer Trucking Corp., 12-31-59, Div. 4. 


85.3 Competitive Effect 
85.33 Proof of Impairment 


85.33 In absence of showing with great particularity as to quantum of 
traffic and revenues they would lose, protestants’ mere apprehension that 
their services would be harmed may be accorded little weight in determining 
issues presented herein. Compare 65 M. C. C. 781. MOC-F-6355, Security 
Storage & Van Co., Inc.—Pur. (Por.)—W. W. Jarmon, .. 

12-24-59, Commission. 


85.4 Effect Upon Employees 
85.41 Railroad 


85.41 Authorization and approval will be granted subject to same 
conditions for protection of employees as were prescribed in 257 I. C. C. 177. 
F. D. 20829, Pennsylvania R. Co.—Control—Belt Ry. Co. of Chicago, 
12-24-59, Div. 4. 


To Same Effect: 


F. D. 20851, Atlantic Coast Line R. Co.—Trackage Rights—Seaboard 
Air Line R. Co., 1-21-60, Div. 4. 


F. D. 20864, Pennsylvania R. Co.—Control—Central Indiana Ry. Co., 
1-18-60, Div. 4. 


F. D. 20767, Pennsylvania R. Co.—Control—Lehigh & H. R. Ry. Co., 
12-24-59, Div. 4. 


86. Leases & Operating Agreements 
86.30 Generally 


86.30 Ideal situation would be operation of Camp Lejeune-Jackson- 
ville segment by Coast Line and operation of remainder of line by Lejeune 
railroad. However, on basis of present record, and in absence of agreement 
for use and operation of segment and application for appropriate authority, 
Commission cannot authorize such operation by Coast Line. F. D. 20310, 
Camp Lejeune R. Co. et al.—Operation, etc., .... I. C. C. ...., 1-19-60, 
Div. 4. 
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86.31 Original Railroad Agreement 
86.31 Original Railroad Joint Facility Agreements Approved by Div. 4: 


Atlantic Coast Line R. Co.—Trackage Rights—Seaboard Air Line R. Co., 
F. D. 20851, 1-21-60. 


86.31 Present and future public convenience and necessity not found 
to require operation, under lease, by Camp Lejeune R. Co. of portion of 
line of railroad owned by U. S. Government in Onslow, Carteret and Craven 
Counties, N. Car. denied. F. D. 20310, Camp Lejeune R. Co. et al.—Opera- 
tion, etc., .... I. C. C. » 1-19-60, Div. 4 


87. Disposition of Unification Applications 


87.1 Merger 
87.13 Motor Truck Lines—Approved 


87.13 Unification by Consolidation, Merger, or Purchase of Operating 
Authority and Property of Two or More Motor Carriers of Property 
Authorized by Div. 4: 


Belbey Transfer Co.—Pur. (Por.)—Poinier Trucking Corp., MC-F-6994, 
12-31-59. 


Gateway Transp. Co.—Pur.—Northern Transp. Co. & Anchor Transfer & 
Storage Co., MC-F-7110, .... M. C. C. , 12-24-59. 


M & M Trucking Co.—Merger—Gateway Exp., Ine., MC-F-7264, 12-28-59. 
New Dixie Lines, Inc.—Pur.—Jocie Motor Lines, Inc., MC-F-7318, 12-31-59. 
Sigle Trucking Co.—Pur.—Mabel Lynch, MC-F-7017, 12-29-59. 

87.17 Motor Truck Lines—Denied 


87.17 Unification by Consolidation, Merger or Purchase of Entire 
Operating Authority of Two or More Motor Carriers of Property Denied by 
Div. 4: 


John Vogel, Inc.—Control & Merger—Mayberry Motor Freight, Inc. & 
Brown’s Exp., Inc., MC-F-6696, .... M. C. C. » 12-29-59. 
87.2 Purchase of Portion of ener 
87.23 Motor Truck Lines—Approved 


87.23 Acquisition of Portion of Operating Authority of One Motor 
Carrier or Property of Another Such Carrier Approved by Div. 4, unless 
otherwise stated: 

Security Storage & Van Co., Inc.—W. W. Jarmon, MC-F-6355, .... M. C. C. 
, 12-24-59, Commission. Prior report, 8-28-57. 


87.27 Motor Truck Lines—Denied 


87.27 Acquisition of Portion of Operating Authority of One Motor 
Carrier of Property by Another Such Carrier Denied by Div. 4: 
Georgia Highway Exp., Inc.—Holloway Motor Exp., MC-F-6998, 

M. C. C. , 1-4-60. 


Security Storage & Van Co., Inc. (Ala.)—Shamrock Van Lines, Inc., MC- 


PeOres, «c+. MB GC. GC. , 12-24-59, Commission (embraced in MC- 
F- 6355). 
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Mead Corp. v. Baltimore & O. R. Co. 11.94, 67.65 
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& O. R. Co. 67.61 
Middlewest Motor Freight Bureau v. Chicago, B. & Q. R. Co. 
52.03, 57.22, 57.30, 57.36, 67.61 
Midwest Coast Transport, Inc. Ext.—Alcoholic Beverages & Wines (npr) 
22.06, 24.68, 24.72, 27.31* 
Miller, Inc., Eldon, Ext.—Texas (npr) 24.01, 27.32* 
Missouri Pac. R. Co.—Abandonment—Bet. BB Jctn. & Brinkley, Ark. 
(npr) 29.45, 29.50, 29.91* 
Mitchell & Son, Inc., Joseph, Com. Car. “Grandfather” App. (npr) 
16.10, 20.43, 27.31* 
Modifications of Systems or Devices—See “Chicago & N. W. Ry. Co. 
BS-Ap. 14434” 
Motor Freight Exp., Inc. v. Buch Exp., Inc. (embraced in Hall’s Motor 
Transit Co. v. Buch Exp., Inc.) 
Multiple Deliveries—New England 44.20, 73.11, 73.20 
Multiple Deliveries—N. Y., N. J. & New England (embraced in Multiple 
Deliveries—New England) 


New Dixie Lines, Inc.—Pur.—Joicie Motor Lines, Inc. (npr) 31.20, 80.13, 87.13* 
Newman & Pemberton Corp. Conversion Proceeding (npr) 

21.33, 21.71, 21.81(2), 27.31* 
Newsprint Paper via Cheyenne, Wyo. & Denver, Colo. 54.81 
Northwestern Steel & Wire Co. v. Pennsylvania R. Co. 57.30, 58.32, 67.61 


Pacific Electric Ry. Co.—Abandonment Bet. Arcadia & Monrovia, Calif. 
(npr) 29.50, 29.80, 29.91* 
Pearce, E. D., Ext.—Additional N. Mex. Counties 23.61, 23.70, 27.42* 
Pennsylvania R. Co.—Control—Belt Ry. Co. of Chicago (npr) 81.71*, 85.41 
Control—Central Indiana Ry. Co. (npr) 81.71*, 85.41 
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Rausch Transp. Co., Inc. Conversion Proceeding 16.33, 21.81, 27.32*, 28.30, 28.31 
Rausch Transp. Co., Inc.—Revocation of Permit (embraced in Rausch 
Transp. Co. Conversion Proceedings) 
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Texas & N. O. R. Co. RS&I Ap. 795 (Rules, Standards & Instructions, 
etc.) 46.41 
Textiles—Richmond, R. I. to Mass. (embraced in Synthetic & Rayon Piece 
Goods—Monahan Transp. Co., Inc.) 
Thompson, H. D., Ext.—Star City, W. Va. (npr) 21.40, 24.40, 27.31* 
Tildesley Coal Co. v. Norfolk & W. Ry. Co. 56.30 
Tischler, Samuel, Ext.—Canned Goods 18.32, 21.68, 24.01, 24.17, 27.32* 
Tobacco—From Ky., N. Car. & Va. 67.97 
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Towers, G. D., Conversion Proceeding (npr) 21.71, 21.72, 21.81, 27.31* 


Uniform System of Accounts for Railroad Companies—Betterment & 
Depreciation Accounting—Railroads 37.73 
U. S. Overseas Airlines, Inc. v. Pennsylvania-R. Seashore Lines 11.94, 60.60 


Victor Transit Corp. Conversion Proceeding (npr) 21.81(2), 27.31* 
Vogel, Inc., John,—Control & Merger—Mayberry Motor Freight, Inc. & 


Brown’s Exp. 31.31, 82.41, 87.17* 
Vogel, Inc., John, Ext.—New York 27.32° 


Wachendorf, R. A., Conversion Proceeding (npr) 21.81, 27.31° 
Western Traffic Assn.—Agreement 51.29, 51.71 
Winn, W. W., Conversion Proceeding (npr) 21.02, 21.81, 27.31*, 67.61 
Wire, Rope, or Strand—St. Joseph, Mo. to New York, N. Y. & Phila- 
delphia, Pa. 64.10, 64.15 
Wool Cloth—N. H. to Baltimore, Md. 53.41, 64.11, 67.95 


Yeager, A. L., Ext.—Clay Products (npr) 24.63, 26.71, 27.32* 
Zimmerman Co., T. M., Ext.—Frozen Food (npr) 21.02, 22.08, 24.13, 27.31* 





List of New Members * 


Edward M. Conley, 10234 North Main Street, Rice Lake, Wisconsin. 


George F. Hall, Jr., Cities Service Oil Company, Cities Service Building, Bartlesville, 
Oklahoma. 


M. Barry Meyer, 30 East Taylor Run Parkway, Alexandria, Virginia. 
Francis Patrick Murphy, 11722 Gwynne Avenue, Norwalk, California. 


S. deLeon Perez, District Sales Manager, Pacific Intermountain Express, P. O. 
Box 4697, Bayshore Annex Station, Oakland 23, California. 


T. E. Petty, 2440 16th Street, N. W., Apt. 502, Washington 9, D. C. 
William F. Ragan, 777 14th Street, N. W., Room 239, Washington 5, D. C. 


William T. Santini, 1405 Jerome Avenue, New York 52, New York. 


* Elected to Membership, February, 1960. 





Meetings of Regional Chapters 


District 1—Maine, New Hampshire, Vermont, Massachusetts and Rhode Island 
District No. 1 Chapter (Boston) 


Herman Matthei, President, General Counsel, The New England 
Motor Rate Bureau, Inc., 125 Lincoln Street, Boston 11, Massachusetts. 


Rhode Island Chapter 
Russell B. Curnett, Chairman, 49 Weybosset Street, Providence, R. I. 
District 2—Connecticut, New York and New Jersey 
Metropolitan New York Chapter 


Richard E. Costello, Chairman, Commerce Counsel, The Delaware, 
Lackawanna and Western Railroad Company, 140 Cedar Street, New 
York 6, New York. 

Meets: Monthly at Traffic Club of New York, Sixth Floor, Grand 
Central Terminal Building, 15 Vanderbilt Avenue, New York, New 
York, third Tuesday of each month, 6:30 P. M., except June, July and 
August. Out-of-town members are cordially invited to attend meetings. 


District 3—Pennsylvania (eastern half), Maryland, Delaware and District of Columbia 
Greater Philadelphia District Chapter 


Robert R. Artz, Chairman, Assistant General Counsel, Pennsylvania 
Railroad Company, Transportation Center, Six Penn Plaza, Philadelphia 
4, Pennsylvania. 

Meets: Third Thursday of each month (except June, July and 
August) at 7:30 P. M., in the Benjamin Franklin Hotel, Traffic Club 
Quarters, Ninth and Chestnut Streets, Philadelphia 5, Pennsylvania. 
Out-of-town members are cordially invited. 


Eastern-Central Pennsylvania Chapter 


A. R. Brobst, Chairman, Chief Traffic Analyst, Armstrong Cork 
Company, Lancaster, Pennsylvania. 


Baltimore Chapter 


Anthony P. Donadio, Chairman, General Attorney, The Baltimore 
and Ohio Railroad Company, 301 Baltimore and Ohio Building, Balti- 
more 1, Maryland. 

Meets third Thursday of each month, September through May, at 
8:00 P. M., Association of Commerce Building, 22 Light St. Out-of- 
town members are cordially invited. 


N. B.: Members within each of the several districts may at their own expense 
with the approval of the vice president of the district, organize and maintain district 
and local chapters which may send delegates to annual or other meetings of the 
Association. Such chapters must conform to the constitution and by-laws of the 
Association, provided, however, that membership in the Association of Interstate 
Commerce Commission Practitioners shall be deemed a condition precedent to 
membership in any chapter. (Constitution—Section 5, Article IV). 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939, Journal). (Dues have been raised to $2.00 per 
member). 
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District of Columbia Chapter 


Earl E. Eisenhart, Jr., Chairman, Southern Railway Company, 
Washington 13, D. C. 


Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 


District 4—Pennsylvania (western half), Ohio and West Virginia 
Pittsburgh Chapter 


W. Moreland Ernst, Chairman, Manager—Rate Activity Planning, 
United States Steel Corporation, 525 William Penn Place, Pittsburgh 
30, Pennsylvania. 

Meets: At call of Chairman. 


Akron Chapter 


Theodore E. Jasin, Chairman, Assistant Traffic Manager, Babcock 
& Wilcox Company, Barberton, Ohio. 


Meets: Bi-monthly, third Wednesday of alternate months, except 
July and August. 


Cleveland Chapter 
Frank T. Day, Vice President, Traffic Manager, The Warner & 


Swasey Company, 5701 Carnegie Avenue, Cleveland 3, Ohio. 
Meets: Quarterly on third Tuesday of the month. 


District 5—Virginia, North Carolina and South Carolina 
Richmond Chapter 


Henry E. Ketner, President, Attorney, State Planters Building, 
Richmond 11, Virginia. 


Carolina Chapter 
S. Edward Fulk, Chairman, Assistant Traffic Manager, Pilot 


Freight Carriers, Inc., P. O. Box 615, Winston-Salem, North Carolina. 
District 6—Georgia, Alabama and Florida 


Atlanta Chapter 


James E. Bilbo, Chairman, Traffic Manager, The Coca-Cola Com- 
pany, (P. O. Drawer 1734), 310 North Avenue, N. W., Atlanta 1, 
Georgia. 


District 7—Kentucky, Tennessee and Mississippi 
Louisville Chapter 


James P. Haynes, Chairman, Manager, Transportation Division, 
Louisville Chamber of Commerce, Inc., 300 West Liberty Street, Louis- 
ville 2, Kentucky. 

Meets: January, April, July and September on notification. 
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District 8—Michigan, Indiana and Illinois 
Chicago Chapter 

Walter B. Knorst, General Chairman, Assistant Director of Trans- 
portation, Administrative Center, International Minerals and Chemical 
Corporation, Old Orchard Road, Skokie, Illinois. 

Meets: 12:15 P. M. Second Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. Out-of-town members are cor- 
dially invited to attend the luncheon and meeting. 

District 9—Wisconsin, Minnesota, North Dakota and South Dakota 
Ninth District Minneapolis Chapter 


Dale Ruffcorn, Jr., President, Manager, Traffic Services, Minneapo- 
lis & St. Louis Railway Company, 111 East Franklin Avenue, Minneapo- 
lis 4, Minnesota. 

Meets: 6:00 P. M., second Tuesday of each month, Minneapolis 
Grain Exchange, 4th Ave. South & 4th Street, Minneapolis, Minn. 
Out-of-town members are cordially invited to attend dimner and meeting. 


Southeastern Wisconsin Chapter—Milwaukee 


C. A. Pitzo, Chairman, Traffic Manager, Blackhawk Manufacturing 

Meets: Third Wednesday of each month, September through June, 
at the Y. M. C. A., Milwaukee. Dinner at 6:30 p. m. Out-of-town 
members are cordially invited. 


Company, Milwaukee 46, Wisconsin. 
District 10—lowa, Missouri, Nebraska and Kansas 


Kansas City, Missouri, Chapter 

W. J. Ditsch, President, Black, Sivalls & Bryson, Inc., Kansas City, 
Missouri. 

Meets: 6:00 P. M., on the first Wednesday during February, April, 
June, September, November and December in the Transportation De- 
partment of the Kansas City Chamber of Commerce, 11th & Baltimore 
Streets, Kansas City, Missouri. 

Out-of-town members are cordially invited to attend these meetings. 


St. Louis Chapter 


John F. Gillespie, Chairman, Federal Barge Lines, Inc., 611 East 
Marceau Street, St. Louis 11, Missouri. 

Meets: Third Friday of each month at 12:15 P. M. except July and 
August at Miss Hulling’s, 1105 Locust Street. Owt-of-town members 
are cordially invited to attend the luncheon meeting. 


District 11—Arkansas, Oklahoma and Louisiana 
Oklahoma Chapter 


William E. Gentry, Chairman, City Freight Agent, Santa Fe Rail- 
way Company, 2109 First National Building, Oklahoma City, Oklahoma. 


District 12—Texas 
Amarillo Chapter 
Paul L. Mills. Chairman, Box 111, Amarillo, Texas. 
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Sabine Area Chapter 
John H. Benckenstein, President, P. O. Box 551, Suite 915, Goodhue 
Building, Beaumont, Texas. 
Meets: Second Monday of each month at 6:30 P. M., Sea Castle 


Restaurant, Beaumont, Texas. 


North Texas Chapter 
John F. Brown, Chairman, Tariff Publishing Officer, Texas- 
Louisiana Freight Bureau, 815 Interurban Building, Dallas 1, Texas. 
Dinner meetings at the Crossroad Restaurant (midway between 


Dallas and Fort Worth), third Tuesday in February, May, September 
and November. 


South Texas Chapter 


Paul N. Haskell, Chairman, Traffic Manager, Houston Chamber of 
Commerce, Houston, Texas. 


District 13—-Wyoming, Colorado and New Mexico 
Rocky Mountain Chapter 

Ernest V. Robinson, Jr., Chairman, Great Western Sugar Company, 
P. O. Box 5308, Terminal Annex, Denver 17, Colorado. 

Meets: Third Tuesday of each month at 12:15 P. M., Albany Hotel. 
Out-of-town members are cordially invited to attend the luncheon and 
meeting. 

District 14—Montana, Idaho and Utah (No chapters at present) 
District 15—Washington and Oregon 


Puget Sound Chapter 

Robert B. Jacobson, Chairman, Bunker Hill Company, 2700 Six- 
teenth Street, S. W., Seattle, Washington. 

Meetings are held on third Wednesday of each month at Seattle 
Transportation Club, Seventh Avenue and University, at six o’clock 
p.m. Members of other Chapters are cordially invited to attend. 
District 16—California, Nevada and Arizona 


San Francisco Chapter 

Charles C. Miller, Chairman, Manager, Transportation Department, 
San Francisco Chamber of Commerce, 333 Pine Street, San Francisco 4, 
California. 

Meets: Third Wednesday of alternate months commencing January, 
12 Noon, Commercial Club, Merchants Exchange Building, San Fran- 
cisco (except July). 

A cordial invitation is extended to out-of-town members to attend 
the luncheon and meeting. 


Southern California Chapter 
Roger L. Ramsey, Chairman, United Parcel Service, 1201 West 
Olympic Boulevard, Los Angeles 15, California. 
Meets: First Wednesday of each month at 12:00 P. M., Clark Hotel, 
426 South Hill Street, Los Angeles, California. Out-of-town members 
are cordially invited to attend. 
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MISCELLANEOUS DOCUMENTS AVAILABLE AT ASSOCIATION’S 
HEADQUARTERS 


Aspects of Regulation Based on Regulatory Experience in the United States. 
Reprint of paper delivered by the Honorable Howard Freas, as Chairman 
of the Interstate Commerce Cosmudiadam, to the High Authority, European 
Coal and Steel Community, Luxembourg, on October 10, 195 


Pe WE nes SU 1. E.. G.. OD isc sckcesnciicisiecticanscsancacsscerscstctcesevesecesssecsecse 


ooennr Current Index to I. C. C. Decisions contains an Index to all 


& of Decisions (printed and unprinted) from January 1951 through 
"i. SRMRRBE GOR 8 SHER SS GORA te fied ROMS RE asian ee See 


1955 Supplement to Consolidated Current Index to I. C. C. Decisions. Contains 


Index to all I. C. C. Decisions (printed and unprinted), from February, 
BR, Rae cease SE a 


Fair Reward and Just Compensation, Common Carrier Service, Standards 
Under the Interstate Commerce Act by Clyde B. Aitchison. In this book, 
a comprehensive but concise work, former Commissioner Aitchison, for the 
first time, has authoritatively analyzed and determined what standards are 
properly applicable in determining the reasonable level of carrier charges 


Interstate Commerce a Assignment of Work and 
Functioning of Major Activities: Chart, as of January 1, 1959 
Pamphlet, revised as of January 1, 1959, (companion work to chart) 


* Manual of Practice and Procedure before the I. C. C. prepared by C. R. 
PERPEeS,, F.C, FRRRUWER SU WU OUOT TRACE ONNOINE onccccsscssescscosevsncosenesncersossensenssnsoese 


* Outline of Study Course in Practice and Procedure before the Interstate 
Commerce Commission. Third and Revised Edition, 1959. Original Text 


Prepared by Warren H. Wagner. 1959 Revision prepared by Robert B. 
Einhorn 


Relief from 4th Section of the Interstate Commerce Act by J. M. Fiedler, 
Examiner. This study sets forth the principles developed, the grounds 
recognized, and the limitations er by the Commission in the granting 
of relief from the long-and-short haul and aggregate-of-intermediates pro- 
vision of Section 4, and contains many citations relating to each situation 

*Selected Reading List of Books Helpful in the Study of the Principal Laws 
Within the Jurisdiction of the Interstate Commerce Commission. | 1S 
Revised Edition with 48-page Special roe be, _ Prepared by Specialists 
in Education, Transportation Law, I. C. ractice and Procedure 


Supreme Court Decisions Important to the I. C. C. and Abstracts of 39 Im- 
eet Decisions Since 1939 [1939-1950]. (Published May, 1951.) _ This 


ooklet contains 256 Supreme Court Decisions, among which are 172 de- 
“og 2k, oe Re Sere Rn ae emer 


286 Abstracts of Supreme Court Decisions, W. J. Myskowski. This book 


1955 Supplement to Abstracts of Supreme Court Decisions, W. J. Myskowski. 
This Supplement brings up to date the original book of Abstracts. 
It covers the period 1953 through June, 1956 





*Companion Works. 


Pamphlets Temporarily Out of Print 
Cost and Value of Service in Rate Making for Common Carriers. 


75 
25 


50 


75 


1.00 


5.00 














oe 

ha Ct 
ne ¥t 

ee ) 





